
the right of A’s estate to continue to receive the uni-
trust amount after the expiration of the 10-year term
if A dies within that 10-year period is not fixed and
ascertainable at the creation of the interest and is not
a qualified unitrust interest.

* * * * *
Example 8. A transfers property to an irrevocable

trust, retaining the right to receive an annuity equal
to 6 percent of the initial net fair market value of the
trust property for 10 years, or until A’s prior death.
At the expiration of the 10-year term, or on A’s death
prior to the expiration of the 10-year term, the annu-
ity is to be paid to B, A’s spouse, if then living, for 10
years or until B’s prior death. A retains the right to
revoke B’s interest. Upon expiration of B’s interest
(or if A revokes B’s interest, or if B predeceases A,
then on the expiration of A’s interest), the trust ter-
minates and the trust corpus is payable to A’s child.
Because A has made a completed gift of the remain-
der interest, the transfer of property to the trust is not
incomplete as to all interests in the property and sec-
tion 2702 applies. A’s annuity interest (A’s right to re-
ceive the annuity for 10 years, or until A’s prior death)
is a retained interest that is a qualified annuity interest
under paragraphs (b) and (d) of this section. In addi-
tion, because A has retained the power to revoke B’s
interest, B’s interest is treated as an interest retained
by A for purposes of section 2702. B’s successive
annuity interest otherwise satisfies the requirements
for a qualified interest contained in paragraph (d) of
this section, but for A’s power to revoke. The term of
B’s interest is specified in the governing instrument
and is fixed and ascertainable at the creation of the
trust, and B’s right to receive the annuity is contin-
gent only on B’s survival, and A’s power to revoke.
Following the expiration of A’s interest, the annuity
is to be paid for a 10-year term or for B’s (the succes-
sor holder’s) life, whichever is shorter. Accordingly,
A is treated as retaining B’s revocable qualified an-
nuity interest pursuant to §25.2702–2(a)(6). Because
both A’s interest and B’s interest are treated as quali-
fied interests retained by A, the value of the gift is the
value of the property transferred to the trust less the
value of both A’s qualified interest and B’s qualified
interest (subject to A’s power to revoke), each valued
as a single-life annuity. Further, if A revokes B’s in-
terest prior to the commencement of that interest, A is
treated as making a completed gift at that time to A’s
child. The amount of the gift would be the present
value of B’s interest determined under section 7520
and the applicable regulations, as of the date the in-
terest is revoked. See §25.2511–2(b) and (f).

Example 9. (i) A transfers property to an irrevo-
cable trust, retaining the right to receive 6 percent of
the initial net fair market value of the trust property
for 10 years, or until A’s prior death. If A survives the
10-year term, the trust terminates and the trust corpus
is payable to A’s child. If A dies prior to the expi-
ration of the 10-year term, the annuity is payable to
B, A’s spouse, if then living, for the balance of the
10-year term, or until B’s prior death. A retains the
right to revoke B’s interest. Upon expiration of B’s
interest (or upon A’s death if A revokes B’s interest),
the trust terminates and the trust corpus is payable to
A’s child. As is the case in Example 8, A’s retained
annuity interest (A’s right to receive the annuity for 10
years, or until A’s prior death) is a qualified annuity
interest under paragraphs (b) and (d) of this section.
However, B’s interest does not meet the requirements

Notice of Proposed
Rulemaking

Optional 10-Year Writeoff of
Certain Tax Preferences

REG–124405–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains pro-
posed regulations relating to the optional
10-year writeoff of certain tax preference
items under section 59(e) of the Internal
Revenue Code (Code). These proposed
regulations provide guidance on the time
and manner of making an election under
section 59(e). The regulations also pro-
vide guidance on revoking an election
under section 59(e). The regulations re-
flect changes to the law made by the Tax
Reform Act of 1986, the Technical and
Miscellaneous Revenue Act of 1988, and
the Omnibus Budget Reconciliation Act
of 1989.

DATES: Written or electronic comments
and requests for a public hearing must be
received by October 18, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–124405–03), room
5203, Internal Revenue Service, P.O. Box
7604, Ben Franklin Station, Washing-
ton, DC 20044. Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG–124405–03),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC, or sent electronically via
the IRS Internet site at www.irs.gov/regs
or via the Federal eRulemaking Por-
tal at www.regulations.gov (IRS and
REG–124405–03).

FOR FURTHER INFORMATION
CONTACT: Concerning these proposed
regulations, Eric B. Lee, (202) 622–3120;
concerning submissions of comments
and requests for a public hearing, LaNita
Van Dyke, (202) 622–7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information contained
in this notice of proposed rulemaking has
been submitted to the Office of Manage-
ment and Budget for review in accordance
with the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)). Comments on the
collection of information should be sent to
the Office of Management and Budget,
Attn: Desk Officer for the Department
of the Treasury, Office of Information
and Regulatory Affairs, Washington, DC
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20503, with copies to the Internal Rev-
enue Service, Attn: IRS Reports Clear-
ance Officer, SE:W:CAR:MP:T:T:SP,
Washington, DC 20224. Comments on
the collection of information should be re-
ceived by September 20, 2004. Comments
are specifically requested concerning:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the IRS, in-
cluding whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection of
information (see below);

How the quality, utility, and clarity of
the information to be collected may be en-
hanced;

How the burden of complying with the
proposed collection of information may be
minimized, including through the appli-
cation of automated collection techniques
or other forms of information technology;
and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of services to provide informa-
tion.

The collection of information in this
proposed regulation is in §1.59–1(b). This
collection of information is required by
the IRS to verify compliance with section
59(e). This information will be used to
determine whether the amount of tax has
been calculated correctly. The collection
of information is required to obtain a ben-
efit. The respondents are certain taxpayers
who pay or incur expenditures described in
section 59(e)(2).

Taxpayers provide the information on a
statement that is attached to their federal
income tax return for the taxable year the
section 59(e) election is effective.

The estimated burden for the collection
of information in §1.59–1(b) is as follows:

Estimated total annual reporting bur-
den: 10,000 hours.

Estimated annual burden per respon-
dent: 1 hour.

Estimated number of respondents:
10,000.

Estimated annual frequency of re-
sponses: On occasion.

An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid control number assigned by the Of-
fice of Management and Budget.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential as required by
26 U.S.C. 6103.

Background

This document contains proposed
amendments to 26 CFR part 1 under sec-
tion 59(e) of the Code. Section 59(e)(1) al-
lows taxpayers to elect to deduct any qual-
ified expenditure ratably over a 10-year
period (3-year period in the case of cir-
culation expenditures described in section
173) beginning with the taxable year in
which the expenditure was made (or, in
the case of a qualified expenditure under
section 263(c), over the 60-month period
beginning with the month in which such
expenditure was paid or incurred). Sec-
tion 59(e)(2) defines qualified expenditure
as any amount which, but for an election
under section 59(e), would have been al-
lowed as a deduction (determined without
regard to section 291) for the taxable year
in which paid or incurred under section
173 (relating to circulation expenditures),
section 174 (relating to research and ex-
perimental expenditures), section 263(c)
(relating to intangible drilling and de-
velopment expenditures), section 616(a)
(relating to development expenditures), or
section 617(a) (relating to mining explo-
ration expenditures).

Section 59(e)(4)(A) states that an elec-
tion under section 59(e) (section 59(e)
election) may be made with respect to
any portion of any qualified expenditure.
The legislative history of section 59(e)
suggests that this allows a section 59(e)
election to be made “dollar for dollar.” See
H. R. Rep. 99–426, 99th Cong., 1st Sess.
327 (1985), 1986–3 (Vol. 2) C.B. 1, 327;
S. Rep. No. 99–313, 99th Cong., 2d Sess.
539 (1986), 1986–3 (Vol. 3) C.B. 1, 539.

Section 59(e)(4)(B) states that a section
59(e) election may only be revoked with
the consent of the Secretary.

Provisions similar to those currently
contained in section 59(e) were originally
enacted as section 58(i) under the Tax Eq-
uity and Fiscal Responsibility Act of 1982,
(Public Law 97–248; 96 Stat. 324). Un-
der section 58(i)(1), the optional 10-year
writeoff was available only to individuals.

Section 58(i)(5)(C) directed the Secretary
to promulgate regulations governing the
time and manner for making an election
under section 58(i) (section 58(i) elec-
tion). Section 5f.0(a)(2)(i)(A) and (B) of
the temporary Income Tax Regulations
that were promulgated under section 58(i)
required that a section 58(i) election be
made by the later of the due date (includ-
ing extensions) of the income tax return
for the taxable year for which the election
was to be effective, or April 15, 1983.
T.D. 7870, 1983–1 C.B. 13 [48 FR 1486].
Section 5f.0(a)(3) provided that a section
58(i) election was made by attaching a
statement to the income tax return (or
amended return) for the taxable year in
which the election was made. Section
5f.0 was redesignated as §301.9100–5T
by T.D. 8435, 1992–2 C.B. 324 [57 FR
43893] on October 15, 1992.

Section 59(e) was enacted as part of
the Tax Reform Act of 1986 (Public Law
99–514; 100 Stat. 2085) and, unlike sec-
tion 58(i), is not limited to individuals.
While both the Senate Finance Committee
Report and the House Ways and Means
Committee Report state that the time and
manner of the election would be governed
by regulations, Congress did not include
a provision similar to former section
58(i)(5)(C) directing the Secretary to pro-
mulgate regulations governing the time
and manner for making a section 59(e)
election. See H. R. Rep. No. 99–426, 99th
Cong., 1st Sess. 327 (1985), 1986–3 (Vol.
2) C.B. 1, 327; S. Rep. No. 99–313, 99th
Cong., 2d Sess. 539 (1986), 1986–3 (Vol.
3) C.B. 1, 539.

Explanation of Provisions

The proposed regulations provide that
a section 59(e) election shall only be made
on a statement attached to the taxpayer’s
income tax return (or amended return) for
the taxable year in which the amortiza-
tion of the qualified expenditures subject
to the section 59(e) election begins. A tax-
payer must make a separate election for
each specific activity or project with re-
spect to which qualified expenditures are
paid or incurred. The statement must be
filed no later than the date prescribed by
law for filing the taxpayer’s original in-
come tax return (including any extensions
of time) for the taxable year in which the
amortization of the qualified expenditures

August 30, 2004 395 2004–35 I.R.B.



subject to the section 59(e) election begins.
The statement must contain: (i) the tax-
payer’s name, address, and taxpayer iden-
tification number; (ii) the type and amount,
for each activity or project, of qualified
expenditures identified in section 59(e)(2)
the taxpayer elects to deduct ratably over
the applicable period described in section
59(e)(1); and (iii) a description of each
specific activity or project to which the
qualified expenditures relate. For exam-
ple, if a taxpayer makes a section 59(e)
election with respect to research and exper-
imental expenditures incurred during the
taxable year for three separate projects, the
election statement must provide for each
research project the amount of qualified
expenditures subject to the election and a
description of the research project. Addi-
tionally, the election must be made in terms
of a specific dollar amount of qualified ex-
penditure and cannot be made with refer-
ence to a formula.

The proposed regulations also provide
that a section 59(e) election may be re-
voked for any project or activity only with
the consent of the Commissioner and that
such consent will only be granted in rare
and unusual circumstances. A taxpayer
must request the Commissioner’s consent
to revoke a section 59(e) election prior to
the end of the taxable year in which the ap-
plicable amortization period described in
section 59(e)(1) ends. The revocation, if
granted, will be effective retroactively to
the first taxable year the section 59(e) elec-
tion was applicable. However, if the pe-
riod of limitations for the first taxable year
the section 59(e) election was applicable
has expired, the revocation, if granted, will
be effective in the earliest taxable year for
which the period of limitations has not ex-
pired. For example, if a calendar year tax-
payer makes a section 59(e) election for
the taxpayer’s 2003 taxable year with re-
spect to three different projects and on June
30, 2005, requests consent to revoke the
election with respect to one project, the re-
vocation, if granted by the Commissioner
prior to the expiration of the period of lim-
itations for the taxpayer’s 2003 taxable
year, is effective for the taxpayer’s 2003
taxable year. The amount of the qualified
expenditures subject to the section 59(e)
election with respect to the one project will
be deductible in the taxpayer’s 2003 tax-
able year (subject to the requirements of
any other provision under the Code, reg-

ulations, or any other published guidance)
and the taxpayer will be required to amend
any income tax returns affected by the re-
vocation.

The proposed regulations apply to a
section 59(e) election made for a taxable
year ending, or a request to revoke a sec-
tion 59(e) election submitted, on or after
the date the final regulations are published
in the Federal Register. Additionally, an
otherwise valid section 59(e) election filed
for a tax year ending prior to the date final
regulations are published in the Federal
Register will not be challenged by the
IRS merely because the election was made
later than the date prescribed by law for
filing the taxpayer’s original income tax
return (including any extensions of time)
for the taxable year in which the amortiza-
tion of the qualified expenditures subject
to the section 59(e) begins.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a significant
regulatory action as defined in Executive
Order 12866. Therefore, a regulatory as-
sessment is not required. It also has been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations.
It is hereby certified that the collection of
information in these regulations will not
have a significant economic impact on a
substantial number of small entities. This
certification is based upon the fact that the
reporting burden, as discussed earlier in
this preamble, is expected to be insignif-
icant. Therefore, a Regulatory Flexibility
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking will be
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administration
for comment on its impact on small busi-
ness.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written (a signed
original and 8 copies) or electronic com-
ments that are submitted timely to the IRS.
The IRS and Treasury Department request
comments on the clarity of the proposed
rules and how the proposed rules can be

made easier to understand and comply
with. All comments will be available for
public inspection and copying. A public
hearing will be scheduled if requested in
writing by any person that timely submits
written comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be pub-
lished in the Federal Register.

Drafting Information

The principal author of these proposed
regulations is Eric B. Lee of the Office
of Associate Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their develop-
ment.

* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is proposed
to be amended as follows:

Paragraph 1. The authority citation for
part 1 reads, in part, as follows:

Authority: 26 U.S.C. 7805.
Par. 2. Section 1.59–1 is added to read

as follows:

§1.59–1 Optional 10-year writeoff of
certain tax preferences.

(a) In general. Section 59(e) allows any
qualified expenditure to which an election
under section 59(e) applies to be deducted
ratably over the 10-year period (3-year pe-
riod in the case of circulation expenditures
described in section 173) beginning with
the taxable year in which the expenditure
was made (or, in the case of intangible
drilling and development costs deductible
under section 263(c), over the 60-month
period beginning with the month in which
the expenditure was paid or incurred).

(b) Election — (1) Time and manner of
election. An election under section 59(e)
shall only be made by attaching a state-
ment to the taxpayer’s income tax return
(or amended return) for the taxable year
in which the amortization of the qualified
expenditures subject to the section 59(e)
begins. A taxpayer must make a sepa-
rate election for each specific activity or
project with respect to which qualified ex-
penditures are paid or incurred. The state-
ment must be filed no later than the date
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prescribed by law for filing the taxpayer’s
original income tax return (including any
extensions of time) for the taxable year in
which the amortization of the qualified ex-
penditures subject to the section 59(e) be-
gins. Additionally, the statement must in-
clude the following information - -

(i) The taxpayer’s name, address, and
taxpayer identification number;

(ii) The type and amount, for each ac-
tivity or project, of qualified expenditures
identified in section 59(e)(2) the taxpayer
elects to deduct ratably over the applicable
period described in section 59(e)(1); and

(iii) A description of each specific
activity or project to which the quali-
fied expenditures identified in paragraph
(b)(1)(ii) of this section relate.

(2) Elected amount. A taxpayer may
make an election under section 59(e) with
respect to any portion of any qualified ex-
penditure paid or incurred by the taxpayer
in the taxable year to which the election
applies. An election under section 59(e)
must be for a specific dollar amount and
the amount subject to an election under
section 59(e) may not be made by refer-
ence to a formula.

(c) Revocation — (1) In general. An
election under section 59(e) may be re-
voked for any project or activity only with

the consent of the Commissioner. Such
consent will only be granted in rare and
unusual circumstances. The revocation, if
granted, will be effective in the first tax-
able year in which the section 59(e) elec-
tion was applicable. However, if the pe-
riod of limitations for the first taxable year
the section 59(e) election was applicable
has expired, the revocation, if granted, will
be effective in the earliest taxable year for
which the period of limitations has not ex-
pired.

(2) Time and manner for requesting
consent. A taxpayer requesting the Com-
missioner’s consent to revoke a section
59(e) election must submit the request
prior to the end of the taxable year the
applicable amortization period described
in section 59(e)(1) ends. The application
for consent to revoke the election must be
submitted to the Internal Revenue Service
in the form of a letter ruling request.

(3) Information to be provided. A re-
quest to revoke a section 59(e) election
must contain all of the information neces-
sary to support why the Commissioner’s
consent should be granted and must spec-
ify the project activity to which the revo-
cation shall apply.

(4) Treatment of unamortized costs.
The unamortized balance of the qualified

expenditures subject to the revoked sec-
tion 59(e) election as of the first day of
the taxable year the revocation is effective
is deductible in the year the revocation is
effective (subject to the requirements of
any other provision under the Code, regu-
lations, or any other published guidance)
and the taxpayer will be required to amend
any income tax returns affected by the
revocation.

(d) Effective date. These regulations
apply to a section 59(e) election made for a
taxable year ending, or a request to revoke
a section 59(e) election submitted, on or
after the date the final regulations are pub-
lished in the Federal Register.

Mark Matthews,
Deputy Commissioner for
Services and Enforcement.

(Filed by the Office of the Federal Register on July 19, 2004,
8:45 a.m., and published in the issue of the Federal Register
for July 20, 2004, 69 F.R. 43367)

Announcement of Disciplinary Actions Involving
Attorneys, Certified Public Accountants, Enrolled Agents,
and Enrolled Actuaries — Suspensions, Censures,
Disbarments, and Resignations
Announcement 2004-63

Under Title 31, Code of Federal Regu-
lations, Part 10, attorneys, certified public
accountants, enrolled agents, and enrolled
actuaries may not accept assistance from,
or assist, any person who is under disbar-
ment or suspension from practice before
the Internal Revenue Service if the assis-
tance relates to a matter constituting prac-
tice before the Internal Revenue Service
and may not knowingly aid or abet another

person to practice before the Internal Rev-
enue Service during a period of suspen-
sion, disbarment, or ineligibility of such
other person.

To enable attorneys, certified public
accountants, enrolled agents, and enrolled
actuaries to identify persons to whom
these restrictions apply, the Director, Of-
fice of Professional Responsibility, will
announce in the Internal Revenue Bulletin

their names, their city and state, their pro-
fessional designation, the effective date
of disciplinary action, and the period of
suspension. This announcement will ap-
pear in the weekly Bulletin at the earliest
practicable date after such action and will
continue to appear in the weekly Bulletins
for five successive weeks.
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