Section 280G.—Golden
Parachute Payments
Federal short-term, mid-term, and long-term rates
are set forth for the month of September 2003. See
Rev. Rul. 2003-101, page 513.
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1.
Paragraph (b)(2)(iii)(C)(1) is
amended by removing the parenthetical “(taken together or separately)” and
adding “when taken together” in its place.
2. Paragraph (d) is revised.
The revision reads as follows:
§1.367(e)–2 Distributions described in
section 367(e)(2).
*****
(d) Anti-abuse rule. The Commissioner
may require a domestic liquidating corporation to recognize gain on a distribution
in liquidation described in paragraph (b)
of this section (or treat the liquidating corporation as if it had recognized loss on a
distribution in liquidation), if a principal
purpose of the liquidation is the avoidance
of U.S. tax (including, but not limited to,
the distribution of a liquidating corporation’s earnings and profits with a principal
purpose of avoiding U.S. tax). A liquidation may have a principal purpose of tax
avoidance even though the tax avoidance
purpose is outweighed by other purposes
when taken together.
*****
David A. Mader,
Assistant Deputy Commissioner
of Internal Revenue.
Approved June 23, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
(Filed by the Office of the Federal Register on July 1, 2003,
8:45 a.m., and published in the issue of the Federal Register
for July 2, 2003, 68 F.R. 39452)

Section 382.—Limitation
on Net Operating Loss
Carryforwards and Certain
Built-In Losses Following
Ownership Change
The adjusted applicable federal long-term rate is
set forth for the month of September 2003. See Rev.
Rul. 2003-101, page 513.
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26 CFR 1.382–10T: Special rules for determining
time and manner of acquisition of an interest in a loss
corporation (temporary).

T.D. 9063
DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Part 1

Constructive Ownership Rules

Distributions of Interests in a
Loss Corporation From Qualified
Trusts
AGENCY: Internal
(IRS), Treasury.

Revenue

Service

ACTION: Temporary regulations.
SUMMARY: This document contains
temporary regulations under section 382
of the Internal Revenue Code of 1986.
The temporary regulations affect loss
corporations and provide guidance on
whether a loss corporation has an ownership change where a qualified trust
described in section 401(a) distributes an
ownership interest in an entity. The text
of these temporary regulations also serves
as the text of the proposed regulations set
forth in the notice of proposed rulemaking
(REG–108676–03 on page 523) on this
subject in this issue of the Bulletin.
DATES: Effective Date: These regulations
are effective June 27, 2003.
Applicability Date: For dates of applicability, see §1.382–10T(a)(4).
FOR
FURTHER
INFORMATION
CONTACT: Martin Huck (202) 622–7750
(not a toll-free call).
SUPPLEMENTARY INFORMATION:
Background
Section 382 in General
Section 382 limits the amount of taxable income that may be offset by certain loss carryovers and recognized built-in
losses following an ownership change of a
loss corporation. Section 382(g) defines an
ownership change as a change in the percentage of ownership of the loss corporation’s stock owned by the 5-percent shareholders of more than 50 percentage points

510

(by value) over a 3-year period. Congress
intended the section 382 limitation to apply when new shareholders that did not
bear the economic burden of the losses acquire a controlling interest in the loss corporation. See H.R. Rep. No. 99–426,
1986–3 C.B. (Vol. 2) 256; S. Rep. No.
99–313 1986–3 C.B. (Vol. 3) 232.

Section 382(l)(3) provides that in determining the ownership of stock of a loss
corporation, the constructive ownership
rules of section 318 apply, with certain
exceptions. Section 382 (by reference to
the rules of section 318) and the regulations thereunder generally attribute stock
owned by an entity such as a corporation or a partnership to its shareholders
or partners, respectively. Therefore, if a
corporation makes a pro rata distribution
of an interest in a loss corporation to its
shareholders, the distribution does not
result in an acquisition of that interest by
the shareholders that must be taken into
account in determining whether the loss
corporation has an ownership change. On
the other hand, section 382 and the regulations thereunder do not attribute stock
owned by a qualified trust described in
section 401(a) (qualified trust) to participants in the qualified plan under which
the trust is established. In particular,
although section 318(a)(2) provides for
attribution of stock owned by a trust to
its beneficiaries, it excepts qualified trusts
from the application of this rule. Moreover, §1.382–2T(h)(2)(iii) provides that a
qualified trust is treated as an individual
unrelated to any other direct or indirect
owner of the loss corporation. Accordingly, the participants under a qualified
plan are not treated as owning any interest
in a loss corporation owned by the trust.
Therefore, if a qualified trust owns directly
5 percent or more of a loss corporation, a
distribution of an interest in the loss corporation from the trust to plan participants
(or their beneficiaries) results in an acquisition of that interest by the participants
(or their beneficiaries) that must be taken
into account in determining whether the
loss corporation has an ownership change.
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§1.382–10T Special rules for determining
time and manner of acquisition of an interest in a loss corporation.
*****
Par. 3. Section 1.382–10T is added to
read as follows:
§1.382–10T Special rules for determining
time and manner of acquisition of an
interest in a loss corporation (temporary).
(a) Distributions from qualified
trusts—(1) In general.
For purposes
of §1.382–2T, if a qualified trust described
in section 401(a) (qualified trust) distributes an ownership interest in an entity
(as defined in §1.382–3(a)(1)), then for
testing dates on or after the date of the
distribution, the distributed ownership
interest is treated as having been acquired
by the distributee on the date and in the
manner acquired by the trust and not as
having been acquired or disposed of by the
trust. The distribution does not cause the
day of the distribution to be a testing date.
(2) Accounting for dispositions—(i)
General rule. For purposes of this paragraph (a), in order to determine which
ownership interest in an entity is distributed from a qualified trust, a loss
corporation must either specifically identify the ownership interests that are the
subject of all dispositions by the qualified
trust of ownership interests in an entity, or
apply the first-in, first-out (FIFO) method
to all such dispositions.
(ii) Special rules. For purposes of this
paragraph (a)(2):
(A) The FIFO method must be applied
on a class-by-class basis; and
(B) The term dispositions includes distributions, sales, and other transfers.
(3) Examples. The following examples illustrate the principles of this paragraph (a). For purposes of these examples, unless otherwise stated, the nomenclature and assumptions of the examples
in §1.382–2T(b) apply, all corporations file
separate income tax returns on a calendar
year basis, the only 5-percent shareholder
of a loss corporation is a public group, and
the facts set forth the only acquisitions of
stock by any participants in a qualified plan
and the only owner shifts with respect to
the loss corporation during the testing period. The examples are as follows:
Example 1—(i) Facts. In 1994, E, a qualified trust
established under Plan F, acquires 10 percent of L
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stock. A is a participant in Plan F. On January 1, 2002,
A acquires 4 percent of L stock, and B, who is not a
participant or a beneficiary of a participant in Plan F,
acquires 5 percent of L stock. On January 1, 2004, E
distributes 2 percent of L stock to A. On July 1, 2004,
A acquires 1 percent of L stock.
(ii) Analysis. January 1, 2002, is a testing date because B’s acquisition of 5 percent of L stock causes an
increase in the percentage ownership of B, a 5-percent
shareholder. As of the close of that testing date, A is
treated as owning only 4 percent of L stock. Therefore, A is treated as a member of the public group of
L. In addition, E is treated as owning 10 percent of L
stock that it acquired in 1994.
(iii) As a result of the application of paragraph
(a)(1) of this section to E’s distribution of 2 percent
of L stock to A on January 1, 2004, for testing dates
on and after January 1, 2004, A is treated as having
acquired that 2 percent interest in L in 1994, and E is
treated as having acquired only 8 percent of L stock in
1994. Because there are no owner shifts on January
1, 2004, that date is not a testing date.
(iv) July 1, 2004, is a testing date because on that
date A, a 5-percent shareholder, acquires 1 percent
of L stock. As of the close of that testing date, A’s
percentage of ownership of L stock is 7 percent, and
A’s lowest percentage of ownership of L stock at any
time within the testing period is 2 percent (deemed
acquired in 1994), representing an increase of 5 percentage points. In addition, as of the close of July
1, 2004, B’s percentage of ownership of L stock is 5
percent, and B’s lowest percentage of ownership of L
stock at any time within the testing period is 0 percent, representing an increase of 5 percentage points.
Thus, on July 1, 2004, L must take into account an increase of 10 (5 + 5) percentage points in determining
whether it has an ownership change.
Example 2—(i) Facts. E is a qualified trust established under Plan F. L, a publicly traded corporation,
has 100x shares of stock outstanding. As of January
1, 2006, C owns 5x shares of L stock and is not a participant or beneficiary of a participant in Plan F. At
all times prior to January 1, 2006, E owns no L stock.
On January 1, 2006, E acquires 10x shares of L stock
from members of the public group of L. On December
1, 2007, E distributes 5x shares of L stock to some of
the participants in Plan F. No one participant acquires
all 5x shares as a result of the distribution. On February 1, 2008, C purchases 1x shares of L stock from
the public group of L.
(ii) Analysis. Because E’s acquisition of 10x
shares of L stock on January 1, 2006, is an owner
shift, that date is a testing date. As of the close of
that date, E’s percentage of stock ownership in L has
increased by 10 percentage points.
(iii) As a result of the application of paragraph
(a)(1) of this section to E’s distribution of 5x shares
of L stock to some Plan F participants on December 1,
2007, for testing dates on and after December 1, 2007,
those distributees are treated as having acquired those
shares of stock on January 1, 2006, from members of
the public group of L, and E is not treated as having
acquired those shares on that date. E’s distribution
of the 5x shares is not an owner shift. Therefore,
December 1, 2007, is not a testing date.
(iv) February 1, 2008, is a testing date because
on that date an owner shift results from C’s purchase
of 1x shares of L stock. As of the close of that testing date, the distributees of 5x shares of L stock are
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treated as members of the public group of L having
acquired 5x shares of L stock from other members of
the public group of L on January 1, 2006. Because
those acquisitions are not by 5-percent shareholders,
L does not take them into account. In addition, as of
the close of February 1, 2008, E’s percentage of stock
ownership in L is 5 percent, and E’s lowest percentage of stock ownership in L at any time within the
testing period is 0 percent, representing an increase
of 5 percentage points. In addition, as of the close of
February 1, 2008, C’s percentage of stock ownership
in L is 6 percent, and C’s lowest percentage of stock
ownership in L at any time within the testing period
is 5 percent, representing an increase of 1 percentage
point. Therefore, on February 1, 2008, L must take
into account an increase of 6 (5 + 1) percentage points
in determining whether it has an ownership change.

(4) Effective date—(i) General rule.
This section applies to all distributions
after June 27, 2003.
(ii) Retroactive application. Notwithstanding paragraph (a)(4)(i) of this section,
a loss corporation may apply the rules of
this section retroactively to:
(A) All distributions on or before June
27, 2003, that are within a testing period
that includes June 27, 2003; or
(B) All distributions after December 31,
1986.
(b) [Reserved]
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Approved June 18, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
(Filed by the Office of the Federal Register on June 26, 2003,
8:45 a.m., and published in the issue of the Federal Register
for July 27, 2003, 68 F.R. 38177)

Section 412.—Minimum
Funding Standards
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 467.—Certain
Payments for the Use of
Property or Services
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.
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Section 468.—Special
Rules for Mining and Solid
Waste Reclamation and
Closing Costs

Section 807.—Rules for
Certain Reserves

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 482.—Allocation
of Income and Deductions
Among Taxpayers
Federal short-term, mid-term, and long-term rates
are set forth for the month of September 2003. See
Rev. Rul. 2003-101, page 513.

Section 483.—Interest on
Certain Deferred Payments
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 642.—Special Rules
for Credits and Deductions
Federal short-term, mid-term, and long-term rates
are set forth for the month of September 2003. See
Rev. Rul. 2003-101, page 513.

Rev. Rul. 2003–101

The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 846.—Discounted
Unpaid Losses Defined
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 1274.—Determination of Issue Price in the Case
of Certain Debt Instruments
Issued for Property
(Also Sections 42, 280G, 382, 412, 467, 468, 482,
483, 642, 807, 846, 1288, 7520, 7872.)

Federal rates; adjusted federal rates;
adjusted federal long-term rate and the
long-term exempt rate. For purposes of
sections 382, 1274, 1288, and other sections of the Code, tables set forth the rates
for September 2003.

This revenue ruling provides various
prescribed rates for federal income tax
purposes for September 2003 (the current
month). Table 1 contains the short-term,
mid-term, and long-term applicable federal rates (AFR) for the current month
for purposes of section 1274(d) of the
Internal Revenue Code. Table 2 contains
the short-term, mid-term, and long-term
adjusted applicable federal rates (adjusted
AFR) for the current month for purposes
of section 1288(b). Table 3 sets forth
the adjusted federal long-term rate and
the long-term tax-exempt rate described
in section 382(f). Table 4 contains the
appropriate percentages for determining
the low-income housing credit described
in section 42(b)(2) for buildings placed in
service during the current month. Finally,
Table 5 contains the federal rate for determining the present value of annuity, an
interest for life or for a term of years, or
a remainder or a reversionary interest for
purposes of section 7520.

REV. RUL. 2003–101 TABLE 1
Applicable Federal Rates (AFR) for September 2003
Period for Compounding
Annual

Semiannual

Quarterly

Monthly

Short-Term
AFR
110% AFR
120% AFR
130% AFR

1.52%
1.67%
1.82%
1.97%

1.51%
1.66%
1.81%
1.96%

1.51%
1.66%
1.81%
1.96%

1.51%
1.65%
1.80%
1.95%

Mid-Term
AFR
110% AFR
120% AFR
130% AFR
150% AFR
175% AFR

3.43%
3.77%
4.12%
4.47%
5.17%
6.04%

3.40%
3.74%
4.08%
4.42%
5.10%
5.95%

3.39%
3.72%
4.06%
4.40%
5.07%
5.91%

3.38%
3.71%
4.05%
4.38%
5.05%
5.88%
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REV. RUL. 2003–101 TABLE 1
Applicable Federal Rates (AFR) for September 2003 (Con’t)
Period for Compounding
Long-Term
AFR
110% AFR
120% AFR
130% AFR

Annual

Semiannual

Quarterly

Monthly

5.08%
5.60%
6.11%
6.64%

5.02%
5.52%
6.02%
6.53%

4.99%
5.48%
5.98%
6.48%

4.97%
5.46%
5.95%
6.44%

REV. RUL. 2003–101 TABLE 2
Adjusted AFR for September 2003
Period for Compounding
Annual

Semiannual

Quarterly

Monthly

Short-term adjusted
AFR

1.25%

1.25%

1.25%

1.25%

Mid-term adjusted AFR

2.92%

2.90%

2.89%

2.88%

Long-term adjusted
AFR

4.65%

4.60%

4.57%

4.56%

REV. RUL. 2003–101 TABLE 3
Rates Under Section 382 for September 2003
Adjusted federal long-term rate for the current month

4.65%

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted
federal long-term rates for the current month and the prior two months.)

4.65%

REV. RUL. 2003–101 TABLE 4
Appropriate Percentages Under Section 42(b)(2) for September 2003
Appropriate percentage for the 70% present value low-income housing credit

7.99%

Appropriate percentage for the 30% present value low-income housing credit

3.42%

REV. RUL. 2003–101 TABLE 5
Rate Under Section 7520 for September 2003
Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years,
or a remainder or reversionary interest
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4.2%
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Section 1288.—Treatment of
Original Issue Discounts on
Tax-Exempt Obligations
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 6038.—Information
Reporting With Respect to
Certain Foreign Corporations
and Partnerships
26 CFR 1.6038–3: Information returns required of
certain United States persons with respect to controlled foreign partnerships (CFPs).

T.D. 9065
DEPARTMENT OF
THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602
Section 6038—Returns
Required With Respect To
Controlled Foreign Partnerships
AGENCY: Internal
(IRS), Treasury.

Revenue

Service

ACTION: Final regulation and removal of
temporary regulation.
SUMMARY: This document contains a final regulation relating to controlled foreign
partnerships. This document requires that
the United States partner must follow the
filing requirements that are specified in the
instructions for Form 8865.
DATES: Effective Date: This regulation is
effective July 1, 2003.
Applicability Date: For dates of applicability, see §1.6038–3(l).
FOR
FURTHER
INFORMATION
CONTACT: Tasheaya L. Warren Ellison,
(202) 622–3860 (not a toll-free number).
SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act
The collection of information contained
in this final regulation has been previously
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of 1995
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(44 U.S.C. 3507(d)) under control number
1545–1617.
An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid control number assigned by the Office of Management and Budget.
The burden of complying with the collection of information required to be reported on Form 8865 is reflected in the burden for Form 8865. The estimated number
of respondents is 5000. The estimated burden for the 2001 Form 8865 per respondent
is 89 hours.
Comments concerning the accuracy
of this burden estimate and suggestions for reducing this burden should
be sent to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
W:CAR:MP:T:T:SP Washington, DC
20224, and to the Office of Management and Budget, Attn: Desk Officer for
the Department of the Treasury, Office
of Information and Regulatory Affairs,
Washington, DC 20503.
Books or records relating to a collection
of information must be retained as long
as their contents might become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.
Background
On December 23, 2002, final and temporary regulations (T.D. 9033, 2003–7
I.R.B. 483 [67 Fed. Reg. 78174]) relating
to the information reporting requirements for U.S. persons with interests
in controlled foreign partnerships were
published in the Federal Register. The
temporary regulation addressed the filing
requirements that must be followed for
Form 8865 (Return of U.S. Persons With
Respect To Certain Foreign Partnerships)
if a U.S. person is required to file Form
8865 with respect to a foreign partnership that files Form 1065, U.S. Return
of Partnership Income or Form 1065–B,
U.S. Return for Electing Large Partnerships. On December 23, 2002, a notice of
proposed rulemaking and public hearing
(REG–124069–02, 2003–7 I.R.B. 488 [67
Fed. Reg. 78202]) was also published in
the Federal Register with respect to the
provisions of the temporary regulation.
No written or electronic comments were
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received in response to the notice of proposed rulemaking. No requests to speak
at the public hearing were received, and,
accordingly, the hearing was canceled.
Explanation of Provisions
This Treasury decision adopts the language of the proposed regulation without
change other than to clarify that Treas.
Reg. §1.6038–3(j) as in effect prior to T.D.
9033 (see 26 CFR part 1 revised April 1,
2002) is applicable to tax years of a foreign partnership ending before December
23, 2002. The temporary regulation is removed.
Special Analyses
It has been determined that this Treasury decision is not a significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to this regulation. It is hereby
certified that the collection of information
contained in this regulation will not have a
significant economic impact on a substantial number of small entities. This certification is based on the fact that the number
of small entities that will be required to file
the form is not substantial. The number
of small entities with interests in foreign
partnerships is not substantial; therefore,
this regulation will not have a significant
economic impact on a substantial number
of small entities. Additionally, this regulation does not increase the reporting burden for U.S. persons with interests in controlled foreign partnerships. Accordingly,
a Regulatory Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C. chapter 6) is not required. Pursuant to section
7805(f) of the Internal Revenue Code, the
notice of proposed rulemaking preceding
this regulation was submitted to the Chief
Counsel for Advocacy of the Small Business Administration for comment on its
impact on small business. Comments are
requested regarding the impact on small
businesses.
Drafting Information
The principal author of this regulation
is Tasheaya Warren Ellison, Office of the
Associate Chief Counsel (International).
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Section 7520.—Valuation
Tables
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

Section 7872.—Treatment
of Loans With Below-Market
Interest Rates
The adjusted applicable federal short-term, midterm, and long-term rates are set forth for the month
of September 2003. See Rev. Rul. 2003-101, page
513.

