Treatment of Foreign Stapled
Entity Under Section 269B
as Domestic for Purposes of
Sections 904(i) and 864(e)
Notice 2003–50
This notice modifies Notice 89–94,
1989–2 C.B. 416.
Section 269B provides that, except
as provided in regulations, if a domestic
corporation and a foreign corporation are
stapled entities, the foreign corporation
will be treated as a domestic corporation
for U.S. income tax purposes. Section
269B(a)(1). Two entities are stapled entities if more than 50 percent in value
of the beneficial ownership in each of
such entities consists of stapled interests.
Section 269B(c)(2). Interests are stapled
interests if, by reason of form of ownership, restrictions on transfer, or other
terms and conditions, in connection with
the transfer of one of the interests the other
interest is also transferred or required to
be transferred. Section 269B(c)(3).
Notice 89–94 announced that regulations issued under section 269B will
provide that a stapled foreign corporation,
treated as a domestic corporation under
section 269B(a)(1), will nevertheless be
treated as a foreign corporation for purposes of the definition of an includible
corporation under section 1504(b). Thus,
losses of a stapled foreign corporation will
not be allowed to offset income of any
member of an affiliated group, unless a
valid section 1504(d) election is in effect
with respect to the stapled foreign corporation.
Section 904(i) provides that if two or
more domestic corporations would be
members of the same affiliated group if
(i) section 1504(b) were applied without
regard to the exceptions contained therein,
and (ii) the constructive ownership rules
of section 1563(e) applied for purposes
of section 1504(a), the Secretary is authorized to issue regulations that provide
for resourcing the income of any of such
domestic corporations or for modifications
to the consolidated return regulations to
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the extent that such resourcing or modifications are necessary to prevent the
avoidance of the provisions of this subpart
(sections 901 to 908). Section 904(i) was
enacted to prevent a consolidated group
of corporations from manipulating its
foreign tax credit limitation by utilizing
techniques to disaffiliate a subsidiary. See
H.R. Rep. No. 101–247, at 1292–93
(1989).
The regulations under section 904(i)
provide that two includible corporations that are “affiliates” (as defined in
§ 1.904(i)–1(b)(1)) must consistently elect
either to credit or to deduct foreign income
taxes paid or accrued (or deemed paid) for
the taxable year and require the affiliates
to determine their foreign tax credit limitations on a combined basis. § 1.904(i)–1(a),
(d). In order to be an “affiliate” under
§ 1.904(i)–1(b), a corporation must be
an includible corporation under section
1504(b). See § 1.904(i)–1(b)(1)(i) and
–1(b)(2).
Section 864(e)(1) requires the members
of an affiliated group to allocate and apportion interest expense as if all members of
the group were a single corporation. Section 864(e)(5) provides that, except for certain financial institutions, the term “affiliated group” has the same meaning as in
section 1504 (determined without regard
to section 1504(b)(4)). Section 864(e)(1)
was enacted because Congress was concerned that the separate company approach
for allocating and apportioning expenses
did not reflect economic reality. Instead,
consideration of the expenses of an entire group of corporations that file a consolidated income tax return is a more appropriate approach. In addition, Congress
wanted to prevent an affiliated group from
manipulating its foreign tax credit limitation by adjusting the location of borrowing
within the affiliated group. H.R. Rep. No.
99–426, at 374–75 (1985); S. Rep. No.
99–313, at 346–47 (1986).
Sections 1.861–11 and 1.861–11T contain rules for allocating and apportioning
interest expense of an affiliated group. For
purposes of these rules, the definition of
an “affiliated corporation” is expanded to
include any “includible corporation” (as
defined in section 1504(b) without regard
to section 1504(b)(4)) if 80 percent of the
vote or value of all the stock is owned
directly or indirectly by an includible corporation or by members of an affiliated
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group. § 1.861–11T(d)(6). This expanded
definition was intended to prevent taxpayers from avoiding application of section
864(e)(1) through disaffiliation of one
member or the creation of two affiliated
groups.
Treasury and the IRS are aware that certain taxpayers have imposed transfer restrictions on the stock of an 80 percent
or greater owned foreign corporation and
taken the position that such stock is stapled to the stock of an 80 percent or greater
owned domestic corporation. If the interests of the corporations are treated as stapled for purposes of section 269B, then although the foreign corporation generally
is treated as a domestic corporation, Notice 89–94 announced that regulations will
be issued that would treat it as a foreign
corporation for purposes of the definition
of an includible corporation under section
1504(b) and therefore not an includible
corporation.
This notice announces that regulations
issued under section 269B will provide
that a foreign corporation that is stapled
to a domestic corporation will be treated
as a domestic corporation for purposes
of the definition of an includible corporation under section 1504(b) when applying
§§ 1.904(i)–1 and 1.861–11T(d)(6). The
provisions of the regulations described in
the preceding sentence will be effective
for taxable years beginning after July 22,
2003. In the case of structures completed
on or after July 22, 2003, such provisions
will be effective for taxable years including July 22, 2003.
The IRS will continue to apply principles of existing law to determine whether
interests are stapled for purposes of section
269B. For example, under a substanceover-form analysis, restrictions on transferability of ownership interests may be
disregarded for tax purposes if the interests are held by the same person or related
persons. Finally, Treasury and the IRS are
considering issuing further guidance under
section 269B, including guidance on situations where the interests of two or more
entities are held by the same person or related persons.
EFFECT ON OTHER NOTICES
Notice 89–94, 1989–2 C.B. 416, is
modified.
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DRAFTING INFORMATION
The principal authors of this notice are
Kenneth Allison and Bethany Ingwalson
of the Associate Chief Counsel (International). However, other personnel from
the IRS and Treasury participated in its
development. For further information regarding this notice, contact Mr. Allison at
(202) 622–3860 or Ms. Ingwalson at (202)
622–3850 (not toll-free calls).

Guidance on the Application of
Section 911 to U.S. Individuals
Working in Iraq
Notice 2003–52
This notice clarifies the application of
section 911 of the Internal Revenue Code
(the “Code”) to U.S. citizens and residents
earning income in Iraq attributable to services performed by such individuals.
Section 911(a) of the Code allows a
“qualified individual” to elect to exclude
from gross income his or her “foreign
earned income” (as defined in section
911(b)) and “housing cost amount” (as defined in section 911(c)). Section 911(d)(1)
generally defines a “qualified individual”
as a citizen or resident of the United States
whose tax home is in a foreign country
and who meets certain requirements of
residence or presence in a foreign country.
Section 911(d)(8)(A) of the Code provides generally that if travel with respect to
any foreign country (or any transaction in
connection with such travel) is proscribed
by certain regulations during any period,
then: (1) foreign earned income does not
include income from sources within that
country attributable to services performed
during that period; (2) housing expenses
do not include any expenses allocable to
such period for housing in that country, or
for housing of the taxpayer's spouse or dependents in another country while the taxpayer is present in that country; and (3) an
individual is not treated as a bona fide resident of, or as present in, a foreign country for any day during which the individual
was present in that country.
Section 911(d)(8)(B) of the Code provides that the regulations described in
section 911(d)(8) are those promulgated
pursuant to the Trading With the Enemy
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Act, 50 U.S.C. App. 1 et seq., or the International Emergency Economic Powers
Act (“IEEPA”), 50 U.S.C. 1701 et seq.,
that include provisions generally prohibiting U.S. citizens and residents from
engaging in transactions related to travel
to, from, or within a foreign country. Section 911(d)(8)(C), however, provides that
the limitations of section 911(d)(8)(A) do
not apply to any individual during any
period in which such individual's activities are not in violation of the regulations
described in section 911(d)(8)(B).
In 1991, Treasury's Office of Foreign
Assets Control (“OFAC”) issued the Iraqi
Sanctions Regulations, 31 C.F.R. part
575. The Iraqi Sanctions Regulations
were issued pursuant to IEEPA, among
other authorities. Specifically, 31 C.F.R.
sec. 575.207 provides that “[e]xcept as
otherwise authorized, no U.S. person may
engage in any transaction relating to travel
by any U.S. citizen or permanent resident
alien to Iraq, or to activities by any U.S.
citizen or permanent resident alien within
Iraq,” with narrow exceptions. Following promulgation of the Iraqi Sanctions
Regulations, the Service issued Rev. Rul.
92–63, 1992–2 C.B. 195, which lists Iraq
as one of the countries subject to the
limitations under section 911(d)(8) of the
Code.
In recent months, OFAC has issued several specific and general licenses that authorize individuals to engage in transactions related to travel to Iraq or to activities within Iraq. Pursuant to the terms
of the Iraqi Sanctions Regulations, individuals whose activities in Iraq are permitted by a specific or general license issued by OFAC are not in violation of the
Iraqi Sanctions Regulations with respect to
the activities permitted by the license. 31
C.F.R. sec. 575.501(c). Accordingly, under section 911(d)(8)(C) of the Code, the
limitations of section 911(d)(8)(A) do not
apply to such individuals with respect to
such licensed activities. Such individuals
are eligible for the exclusion under section
911 of the Code provided that they meet
the other requirements of that section.
For further information on this notice,
contact Kate Hwa at (202) 622–3840 (not
a toll-free call).
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26 CFR 601.105: Examination of returns and claims
for refund, credit, or abatement; determination of
correct tax liability.
(Also Part I, sections 66, 6015.)

Rev. Proc. 2003–61
SECTION 1. PURPOSE AND SCOPE
.01 Purpose. This revenue procedure
provides guidance for a taxpayer seeking
equitable relief from income tax liability
under section 66(c) or section 6015(f) of
the Internal Revenue Code (a “requesting
spouse”). Section 4.01 of this revenue
procedure provides the threshold requirements for any request for equitable relief.
Section 4.02 of this revenue procedure sets
forth the conditions under which the Internal Revenue Service ordinarily will grant
equitable relief under section 6015(f) from
an underpayment of income tax reported
on a joint return. Section 4.03 of this revenue procedure provides a nonexclusive
list of factors for consideration in determining whether relief should be granted
under section 6015(f) because it would be
inequitable to hold a requesting spouse
jointly and severally liable for an underpayment of income tax on a joint return
where the conditions of section 4.02 are
not met, or for a deficiency. The factors in
section 4.03 also will apply in determining
whether to relieve a spouse from income
tax liability resulting from the operation of
community property law under the equitable relief provision of section 66(c).
.02 Scope. This revenue procedure applies to spouses who request either equitable relief from joint and several liability
under section 6015(f), or equitable relief
under section 66(c) from income tax liability resulting from the operation of community property law.
SECTION 2. BACKGROUND
.01 Section 6013(d)(3) provides that
married taxpayers who file a joint return
under section 6013 will be jointly and
severally liable for the income tax arising
from that joint return. For purposes of
section 6013(d)(3) and this revenue procedure, the term “tax” includes penalties,
additions to tax, and interest. See sections
6601(e)(1) and 6665(a)(2).
.02 Section 3201(a) of the Internal Revenue Service Restructuring and Reform
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