Part III. Administrative, Procedural, and Miscellaneous
Earned Income Credit and
Tribal Child Placements

Rev. Proc. 2003–39
SECTION 1. PURPOSE

Notice 2003–28
This notice clarifies the application of
the earned income credit for a taxpayer caring for a child placed with the taxpayer by
an Indian tribal government (ITG) or an organization an ITG has authorized to place
Indian children. Section 32(a)(1) provides
for an earned income credit in the case of
an eligible individual. Section 32(c)(1)(A)(i)
defines an eligible individual as an individual who has a qualifying child for the
taxable year. Section 32(c)(3) defines a
qualifying child as one who satisfies a relationship test, a residency test, and an age
test. Under § 32(c)(3)(B)(i)(III), an eligible foster child satisfies the relationship
test. Pursuant to § 32(c)(3)(B)(iii), for taxable years beginning after December 31,
1999, an eligible foster child includes a
child placed with the taxpayer by an authorized placement agency whom the taxpayer cares for as the taxpayer’s own child
(and, for taxable years beginning before
January 1, 2002, who has the same principal place of abode as the taxpayer for the
taxpayer’s entire taxable year). For purposes of § 32(c)(3)(B)(iii), an authorized
placement agency includes an ITG and also
includes an organization an ITG has authorized to place Indian children (Indian
tribal organization). Thus, for taxable years
beginning after December 31, 1999, a child
placed with a taxpayer by an ITG or an Indian tribal organization qualifies as an eligible foster child, provided the taxpayer
cares for the child as his or her own, and,
for taxable years beginning before January 1, 2002, the child has the same principal place of abode as the taxpayer for the
taxpayer’s entire taxable year.
The principal author of this notice is
Sylvia F. Hunt of the Office of the Division Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities). For further information regarding this notice, contact Ms. Hunt at (202) 622–6080 (not a tollfree call).
26 CFR 1.1031(a)–1: Property held for productive
use in trade or business or for investment;
1.1031(k)–1: Treatment of deferred exchanges.

2003–22 I.R.B.

This revenue procedure provides safe
harbors with respect to programs involving ongoing exchanges of tangible personal property using a single intermediary,
as described in section 3.02 of this revenue procedure (an “LKE Program”).
SECTION 2. BACKGROUND
.01 Section 1031(a)(1) provides that no
gain or loss is recognized on the exchange
of property held for productive use in a
trade or business or for investment (“relinquished property”) if the property is exchanged solely for property of like kind that
is to be held either for productive use in a
trade or business or for investment (“replacement property”).
.02 Section 1031(a)(3) provides that replacement property received by the taxpayer is not treated as like-kind property if
it: (a) is not identified as property to be received in the exchange on or before the day
that is 45 days after the date on which the
taxpayer transfers the relinquished property (the “45-day identification period”); or
(b) is received after the earlier of the date
that is 180 days after the date on which the
taxpayer transfers the relinquished property, or the due date (determined with regard to extensions) for the transferor’s
federal income tax return for the year in
which the transfer of the relinquished property occurs.
.03 Section 1.1031(k)–1(a) defines a deferred exchange as an exchange in which,
pursuant to an agreement, the taxpayer
transfers relinquished property and subsequently receives replacement property. In
order to constitute a deferred exchange, the
transaction must be an exchange (i.e., a
transfer of property for property, as distinguished from a transfer of property for
money).
.04 Section 1.1031(k)–1(c)(1) provides
that any replacement property that is received by the taxpayer before the end of the
45-day identification period will be treated
in all events as identified before the end of
the 45-day identification period.
.05 Section 1.1031(k)–1(f)(1) provides
that if a taxpayer actually or constructively receives money or other property in
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the full amount of the consideration for the
relinquished property before the taxpayer
actually receives the replacement property, the transaction will constitute a sale
and not a deferred exchange, even though
the taxpayer may ultimately receive replacement property.
.06 Section 1.1031(k)–1(g) sets forth safe
harbors involving a qualified escrow account, a qualified trust, or a qualified intermediary, the use of which will result in
a determination that the taxpayer is not in
actual or constructive receipt of money or
other property for purposes of § 1031 and
the regulations.
.07 Section 1.1031(k)–1(g)(4)(iii) requires that, for an intermediary to be a
qualified intermediary, the intermediary must
enter into a written “exchange” agreement
with the taxpayer and, as required by the
exchange agreement, acquire the relinquished property from the taxpayer, transfer the relinquished property, acquire the
replacement property, and transfer the replacement property to the taxpayer.
.08 Section 1.1031(k)–1(g)(4)(iv) provides that the intermediary will be treated
as acquiring or transferring property, as the
case may be, if the intermediary (either on
its own behalf or as the agent of any party
to the transaction) enters into an agreement for the acquisition or transfer of property and, pursuant to that agreement, the
property is transferred.
.09 Section 1.1031(k)–1(g)(4)(v) provides that an intermediary will be treated
as entering into an agreement for the acquisition or transfer of property if the taxpayer’s rights in the agreement are assigned
to the intermediary, and the other parties to
the acquisition or transfer agreement are notified in writing of the assignment on or before the date of the relevant transfer of
property (the “Assignment Safe Harbor”).
Under the Assignment Safe Harbor, there
is no requirement that the taxpayer also assign or delegate its obligations arising under the agreement.
.10 Section 1.1031(k)–1(g)(6) provides
that an agreement with an escrow holder,
trustee or qualified intermediary must expressly limit the taxpayer’s rights to receive, pledge, borrow, or otherwise obtain
the benefits of money or other property held
in the qualified escrow or trust or by the
qualified intermediary.
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