411(b)(1)(H)(i) to the extent such benefit
accrual would cause the plan to discriminate in favor of highly compensated employees within the meaning of section
401(a)(4).
(ii) No allocation to the account of a
highly compensated employee in a defined contribution plan (including a target benefit plan) is required for a plan year
by section 411(b)(2) to the extent the allocation would cause the plan to discriminate in favor of highly compensated
employees within the meaning of section
401(a)(4).
(iii) The Commissioner may provide additional guidance, published in the Internal Revenue Bulletin (see § 601.601
(d)(2)(ii)(b) of this chapter), relating to prohibited discrimination in favor of highly
compensated employees.
(3) Permitted disparity. A defined benefit plan does not fail to satisfy section
411(b)(1)(H) for a plan year and a defined
contribution plan does not fail to satisfy
411(b)(2) for a plan year merely because
accruals or allocations under the plan are
reduced to satisfy the uniformity requirements of § 1.401(l)–2(c) or 1.401(l)–3(c)
for the plan year.
(4) Distribution rights under section 411.
A defined benefit plan does not fail to satisfy section 411(b)(1)(H) for a plan year and
a defined contribution plan does not fail to
satisfy 411(b)(2) for a plan year merely because of the right to defer distributions provided under section 411(a)(11) or a plan
provision consistent with section 411(a)(11).
(f) Effective dates—(1) Effective date of
sections 411(b)(1)(H) and 411(b)(2) for noncollectively bargained plans—(i) In general. Except as otherwise provided in
paragraph (f)(2) of this section, sections
411(b)(1)(H) and 411(b)(2) are applicable
for plan years beginning on or after January 1, 1988, with respect to a participant
who is credited with at least 1 hour of service in a plan year beginning on or after
January 1, 1988. Neither section
411(b)(1)(H) nor section 411(b)(2) is applicable with respect to a participant who
is not credited with at least 1 hour of service in a plan year beginning on or after
January 1, 1988.
(ii) Defined benefit plans. In the case of
a participant who is credited with at least
1 hour of service in a plan year beginning on or after January 1, 1988, section
411(b)(1)(H) is applicable with respect to

2003–2 I.R.B.

all years of service completed by the participant other than plan years beginning before January 1, 1988.
(iii) Defined contribution plans. Section 411(b)(2) does not apply with respect
to allocations of employer contributions or
forfeitures to the accounts of participants
under a defined contribution plan for a plan
year beginning before January 1, 1988.
(iv) Hour of service. For purposes of this
paragraph (f)(1), 1 hour of service means
1 hour of service recognized under the plan
or required to be recognized under the plan
by section 410 (relating to minimum participation standards) or section 411 (relating to minimum vesting standards). In the
case of a plan that does not determine service on the basis of hours of service, 1 hour
of service means any service recognized under the plan or required to be recognized
under the plan by section 410 (relating to
minimum participation standards) or section 411 (relating to minimum vesting standards).
(2) Effective date of sections 411(b)(1)(H)
and 411(b)(2) for collectively bargained
plans—(i) In the case of a plan maintained
pursuant to 1 or more collective bargaining agreements between employee representatives and 1 or more employers, ratified
before March 1, 1986, sections 411(b)(1)(H)
and 411(b)(2) are applicable for benefits
provided under, and employees covered by,
any such agreement with respect to plan
years beginning on or after the later of—
(A) January 1, 1988; or
(B) The earlier of January 1, 1990, or the
date on which the last of such collective
bargaining agreements terminates (determined without regard to any extension of
any such agreement occurring on or after
March 1, 1986).
(ii) The applicability date provisions of
paragraph (f)(1) of this section shall apply in the same manner to plans described
in paragraph (f)(2)(i) of this section, except that the applicable date determined under paragraph (f)(2)(i) of this section shall
be substituted for the effective date determined under paragraph (f)(1) of this section.
(iii) In accordance with the provisions
of paragraph (f)(2)(i) of this section, a plan
described therein may be subject to different applicability dates under sections
411(b)(1)(H) and 411(b)(2) for employees who are covered by a collective bar-

281

gaining agreement and employees who are
not covered by a collective bargaining
agreement.
(iv) For purposes of paragraph (f)(2)(i)
of this section, the service crediting rules
of paragraph (f)(1) of this section shall apply to a plan described in paragraph (f)(2)(i)
of this section, except that in applying such
rules the applicability date determined under paragraph (f)(2)(i) of this section shall
be substituted for the applicability date determined under paragraph (f)(1) of this section. See paragraph (f)(1)(iv) of this section
for rules relating to the recognition of an
hour of service.
(3) Regulatory effective date. Paragraphs
(a) through (e) of this section are applicable with respect to plan years beginning on or after the date of publication of
final regulations in the Federal Register.
David A. Mader,
Assistant Deputy Commissioner
of Internal Revenue.
(Filed by the Office of the Federal Register on December 10,
2002, 8:45 a.m., and published in the issue of the Federal Register for December 11, 2002, 67 F.R. 76123)

Cash Balance Conversion
Plans Awaiting Technical
Advice
Announcement 2003–1
A notice of proposed rulemaking and notice of public hearing (REG–209500–86,
2003–2 I.R.B. 251) relating to age discrimination requirements applicable to certain retirement plans under §§ 411(b)(1)(H)
and 411(b)(2) of the Internal Revenue Code
of 1986 were published in the December
11, 2002, issue of the Federal Register. The
proposed regulation provides rules regarding the age discrimination requirements applicable to certain retirement plans under
which accruals and allocations cannot be
ceased or reduced because of the attainment of any age. When finalized, these
regulations would affect retirement plan
sponsors and administrators, and participants in and beneficiaries of retirement
plans.
Beginning September 15, 1999, cases in
which an application for a determination letter or a plan under examination involved
an amendment to change a traditional defined benefit plan to become a cash balance plan (cash balance conversions) were
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required to be submitted to the Washington, D.C. office of the Internal Revenue Service for technical advice on the conversion’s
effect on the plan’s qualified status. Many
such cases were submitted and are still
pending. These cases have not been processed because certain age discrimination
issues under § 411(b)(1)(H) have continued to be the subject of discussions between Treasury and other agencies. While
the regulations issued on December 11,
2002, address the age discrimination issues of § 411(b)(1)(H), they are subject to
public comments and possible revision before finalization. The technical advice cases
on cash balance conversions will not be processed until the regulation addressing the
age discrimination issues is finalized. The
finalization of the regulation is a high priority for the Service.
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