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Notice of Proposed Rulemaking
and Notice of Public Hearing

Exclusions From Gross Income
of Foreign Corporations

REG–208280–86

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY:  This document contains
proposed rules implementing the portions
of section 883(a) and (c) of the Internal
Revenue Code  (Code) that relate to in-
come derived by foreign corporations
from the international operation of a ship
or ships or aircraft.  The proposed rules
reflect changes made by the Tax Reform
Act of 1986 and subsequent legislative
amendments.  The proposed rules pro-
vide, in general, that a foreign corporation
organized in a qualified foreign country
and engaged in the international operation
of ships or aircraft shall exclude qualified
income from gross income for purposes
of United States Federal income taxation,
provided that the corporation can satisfy
certain ownership and related documenta-
tion requirements.  The proposed rules ex-
plain when a foreign country is a qualified
foreign country and what income is con-
sidered to be qualified income.  The pro-
posed rules specify how a foreign corpo-
ration may satisfy the ownership and
related documentation requirements.  In
addition, the proposed rules describe the
information that the foreign corporation
must include on its United States income
tax return in order to claim an exemption.
This document provides notice of a public
hearing on these proposed rules.

DATES: Written comments must be re-
ceived by May 8, 2000.  Requests to
speak and outlines of topics to be dis-
cussed at the public hearing scheduled for
Thursday, April 27, 2000, at 10 a.m. must
be received by Wednesday, April 5, 2000.

ADDRESSES:  Send submissions to:
CC:DOM:CORP:R (REG–208280–86),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Submissions may be

hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG–208280–86),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW.,
Washington, DC.   Alternatively, taxpay-
ers may submit comments electronically
via the Internet by selecting the “Tax
Regs” option on the IRS Home Page, or
by submitting comments directly to the
IRS Internet site at http://www.irs.us-
treas.gov/tax_regs/regslist.html.  The
public hearing will be held in room 2615,
Internal Revenue Building, 1111 Consti-
tution Avenue, NW., Washington, DC. 

FOR FURTHER INFORMATION CON-
TACT:  Concerning the proposed rules,
Patricia A. Bray, (202) 622-3880; con-
cerning submissions, the hearing, and/or
to be placed on the building access list to
attend the hearing, Guy Traynor, (202)
622-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in this notice of proposed rulemak-
ing has been submitted to the Office of
Management and Budget for review in ac-
cordance with the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)).  Com-
ments on the collection of information
should be sent to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the IRS, Attn: IRS Reports Clearance Of-
ficer, OP:FS:FP, Washington, DC 20224.
Comments on the collection of informa-
tion should be received by April 10, 2000.
Comments are specifically requested con-
cerning:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection of
information (see below);

How the quality, utility and clarity of
the information to be collected may be en-
hanced;

How the burden of complying with the
proposed collection of information may
be minimized, including through the ap-
plication of automated collection tech-
niques or other forms of information tech-
nology; and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of services to provide informa-
tion.

The collection of information in this
proposed regulation is in §§1.883–1,
1.883–2, 1.883–3, 1.883–4, and 1.883–5.
The information required in these sections
will enable a foreign corporation to deter-
mine if it is eligible to exclude its income
from the international operation of a ship
or ships or aircraft from gross income on
its U.S. Federal income tax return.  The
information required in these sections will
also enable the IRS to monitor compli-
ance with the provisions of the proposed
regulations with respect to the stock own-
ership requirements of §1.883–1(c)(2),
and to make a preliminary determination
of whether the foreign corporation is eli-
gible to claim such an exemption and is
accurately reporting income as required
under section 6012.

The collection of information and re-
sponses to these collections of informa-
tion are mandatory.  The likely respon-
dents are foreign corporations engaged in
the international operation of a ship or
ships or aircraft that wish to claim an ex-
emption from U.S. tax under section 883,
and certain of their shareholders owning
(directly or indirectly) a majority of the
value of the shares of such corporations.

Estimated total annual reporting/record-
keeping burden on corporations:1,400
hours.
The estimated annual burden per respon-
dent varies from 30 minutes to eight
hours, depending on the circumstances of
the foreign corporation, with an estimated
average of one hour.

Estimated number of respondents:
1,400. 

Estimated annual frequency of re-
sponses: Once.

Estimated total annual reporting bur-
den on shareholders:22,500 hours.
The estimated annual burden per respon-
dent varies from 15 minutes to eight
hours, depending on the circumstances of



the shareholder or intermediary, with an
estimated average of 90 minutes.

Estimated number of respondents:
15,000. 

Estimated annual frequency of re-
sponses: Once.
An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless the col-
lection of information displays a valid
control number assigned by the Office of
Management and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

Background 

Section 883 provides an exemption
from gross income for earnings of a for-
eign corporation derived from the interna-
tional operation of a ship or ships or air-
craft (hereinafter ships or aircraft) if an
equivalent exemption from tax is granted
by the applicable foreign country to cor-
porations organized in the United States.
Section 883 has generally been referred to
as the reciprocal exemption provision.
Before 1986, section 883 eliminated U.S.
tax on earnings from the operation of
ships or aircraft derived by foreign per-
sons, including U.S.-controlled foreign
corporations, based on whether the coun-
try of documentation of the ship or reg-
istry of the aircraft provided an exemption
to U.S. persons.  Section 883 did not re-
quire a foreign transportation company to
be organized or resident in the country of
registration or documentation.  Many
countries offered various incentives, in-
cluding no taxation, to non-resident ship-
ping companies that registered ships in
that jurisdiction (referred to as flagging-
out or documenting ships under flags of
convenience).  Thus, foreign corporations
that documented their ships in such flag of
convenience countries could claim a reci-
procal exemption from U.S. income tax.

Congress concluded in 1986 that the
reciprocal exemption provisions were not
meeting their original goal of reserving
the right to tax transportation income to
the country of residence of the taxpayer
(and therefore to eliminate double taxa-
tion).  In cases where residents of a coun-

try with which the United States might
desire a reciprocal exemption used ves-
sels or aircraft documented or registered
under another flag, the unilateral U.S.
concession provided under prior law left
the country of residence little incentive to
exempt U.S. shippers.  Congress was con-
cerned that U.S.-based transportation
companies were at a competitive disad-
vantage because U.S. companies re-
mained potentially subject to tax by the
countries in which their foreign competi-
tors were organized and resident.

Congress amended the reciprocal ex-
emption provisions of section 883 to rec-
tify this situation.  Tax Reform Act of
1986, section 1212, Public Law 99-514,
((1986–3 C.B. 1) (the 1986 Act)), as
amended by the Technical and Miscella-
neous Revenue Act of 1988 (TAMRA),
Public Law 100–647 (1988–3 C.B. 1), and
by the Omnibus Budget Reconciliation Act
of 1989, Public Law 101–239 (1990–1
C.B. 210), (the 1986 Act, as amended).  It
is now irrelevant under section 883 where
a ship is documented or an aircraft is regis-
tered.  Instead, section 883 provides that a
foreign corporation may qualify for the
reciprocal exemption only if it is organized
in a foreign country that grants corpora-
tions organized in the United States an
equivalent exemption with respect to in-
come derived from the international opera-
tion of ships or aircraft.  In addition, more
than 50 percent of the value of the stock of
the foreign corporation must be owned by
individuals who are residents of a foreign
country that grants  corporations organized
in the United States an equivalent exemp-
tion.  The 50 percent ownership require-
ment generally does not apply if the corpo-
ration is either a qualifying controlled
foreign corporation (CFC) or if its stock is
primarily and regularly traded on an estab-
lished securities market in a qualified for-
eign country or the United States.

Since 1986, the United States and more
than 30 foreign countries have entered
into reciprocal exemption agreements in-
corporating the statutory amendments of
section 883.  In addition, more than 60
countries now provide an equivalent ex-
emption through domestic law or an in-
come tax convention.  The current regula-
tions under §1.883–1, however, have not
been amended to reflect the statutory
changes enacted since 1986.  This docu-
ment proposes updated rules reflecting

the statutory changes. 

Explanation of Provisions

General Rule

Section 1.883–1(a) provides the gen-
eral rule.  A foreign corporation engaged
in the international operation of a ship or
aircraft shall exclude from its gross in-
come for U.S. Federal income tax pur-
poses any income it derives from the in-
ternational operation of ships or aircraft if
such income is qualified income under
paragraph (b) and if the corporation is a
qualified foreign corporation under para-
graph (c).

Section 1.883–1(b) provides that quali-
fied income is income that is properly in-
cludible in an income category described
in paragraph (h)(2) of this section and that
is the subject of an equivalent exemption
granted by the foreign country in which
the foreign corporation seeking qualified
foreign corporation status is organized. 

Section 1.883–1(c)(1) describes the
general requirements that a foreign corpo-
ration must satisfy to be considered a
qualified foreign corporation.  A qualified
foreign corporation is a corporation, as
defined in §§301.7701–2(b) and
301.7701–3, that is engaged in the inter-
national operation of ships or aircraft and
that is organized in a qualified foreign
country.  A qualified foreign corporation
must also satisfy one of the three stock
ownership tests described in paragraph
(c)(2) of this section as well as the sub-
stantiation and reporting requirements de-
scribed in paragraph (c)(3) of this section. 

Paragraph (c)(2) describes the three
stock ownership tests.  Generally, a for-
eign corporation must be able to demon-
strate and document that more than fifty
percent of the value of its stock is owned
by qualified shareholders, as determined
under §1.883–4 (qualified shareholder
stock ownership test).  However, a for-
eign corporation will not be required to
demonstrate that it satisfies the qualified
shareholder stock ownership test if it can
demonstrate either that its stock is primar-
ily and regularly traded on an established
securities market in a qualified foreign
country or in the United States, as deter-
mined under §1.883–2 (publicly-traded
test), or that it is a qualifying controlled
foreign corporation as determined under
§1.883–3 (CFC test). 
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To satisfy the substantiation and report-
ing requirements described in paragraph
(c)(3) of this section, a foreign corpora-
tion must include the information set out
in that paragraph in its Form 1120F, “U.S.
Income Tax Return of a Foreign Corpora-
tion,” in such form and manner as the
Form 1120F and its accompanying in-
structions prescribe.  The information to
be submitted with the return includes in-
formation set out in §§1.883–2(f),
1.883–3(d) and 1.883–4(e), as applicable,
relating to information demonstrating that
the foreign corporation satisfies one of the
three stock ownership tests.  Section
1.883–5(c) provides a transition rule that
will require such information to be in-
cluded in a statement attached to the re-
turn until the Form 1120F and its instruc-
tions are amended to conform to final
regulations under this section.  

Paragraph (c)(3)(ii) provides that if the
Commissioner requests in writing that the
foreign corporation substantiate represen-
tations made under paragraph (c)(3)(i) of
this section, or under §1.883–2(f),
1.882–3(d) or 1.883–4(e), the foreign cor-
poration must provide the supporting doc-
umentation or substantiation within 60
days following the written request.  If the
foreign corporation does not provide all
of the information requested within the 60
day period but demonstrates that the fail-
ure was due to reasonable cause and not
willful neglect, the Commissioner may
grant the foreign corporation a 30-day ex-
tension to provide the supporting docu-
mentation or substantiation.  Whether a
failure to obtain the documentation or
substantiation in a timely manner was due
to reasonable cause shall be determined
by the Commissioner after considering all
the facts and circumstances.

Paragraph (c)(4) contains a rule that al-
lows the Commissioner to retain the right
to cure any defects in the documentation
where the Commissioner is satisfied that
the foreign corporation would otherwise
be a qualified foreign corporation.

Paragraph (d) defines a qualified for-
eign countryas a foreign country that
grants an equivalent exemption to corpo-
rations organized in the United States for
the relevant category of qualified income
earned by the foreign corporation seeking
qualified foreign corporation status.  A
foreign country may be a qualified for-
eign country with respect to one category

of income but not with respect to other
categories of income.

Operation of Ships or Aircraft

Section 1.883–1(e) explains what it
means to be engaged in the operation of
ships or aircraft for purposes of these pro-
posed rules and provides examples of ac-
tivities that are not treated as the opera-
tion of ships or aircraft.  Under the
general rule, only a corporation that is an
owner, lessor, or lessee of an entire ship
or aircraft used to carry cargo or persons
for hire can be considered engaged in the
operation of ships or aircraft.

The term operation of ships or aircraft,
which includes the operation of a single
ship or aircraft, means: the carrying of
cargo or passengers for hire; the time or
voyage charter of a ship or the wet lease
of an aircraft, as those terms are defined
in the regulations; and the bareboat char-
ter of a ship or the dry lease of an aircraft,
as those terms are defined in the regula-
tions.  The term also includes active par-
ticipation by a corporation that is other-
wise engaged in the operation of ships or
aircraft in a pool, partnership, strategic al-
liance, joint operating agreement or code
sharing arrangement, or other joint ven-
ture that is itself engaged in the operation
of ships or aircraft.  

Paragraph (e)(2) provides as examples
that activities of the following will not be
considered operation of ships or aircraft:
a non-vessel operating common carrier
(an NVOCC); a space or slot charterer; a
ship management company; a company
that obtains ships crews; a ship’s agent; a
ship or aircraft broker; a freight for-
warder; a travel agent; a tour operator; a
pure container leasing company; a passive
investor in a shipping or aircraft business;
or a concessionaire.  The proposed rule
also provides the definitions of a number
of relevant terms.

International Operation of Ships or
Aircraft

Section 1.883–1(f) distinguishes interna-
tional from domestic operation of ships or
aircraft.  In TAMRA, Congress directed
that transportation income derived solely
from sources within the United States
under section 863(c)(1) should not be
granted exemption from U.S. income taxa-
tion under section 883.  Congress also spec-
ified, however, that the reciprocal exemp-
tion generally should be available for

income from international transport activity
that is treated as 50 percent U.S. source in-
come under section 863(c)(2).  This is the
same type of income on which the gross
basis tax of section 887 generally would be
imposed.  See, S. Rep. No. 100-445, 100th
Cong., 2d Sess. 241-242 (1988).  However,
the reciprocal exemption may not necessar-
ily be available to all types of persons earn-
ing that type of income.

To carry out Congress’s intent,
§1.883–1(f)(1) defines the term interna-
tional operationto mean the operation of
ships or aircraft on voyages or flights that
begin or end in the United States and cor-
respondingly end or begin in a foreign
country, determined on a passenger-by-
passenger or cargo-by-cargo basis, as dis-
cussed below.  The term specifically ex-
cludes a “cruise to nowhere” that begins
in a U.S. port, travels out into open waters
beyond the territorial limits of the United
States, and then returns to the U.S. port of
origin without touching a foreign port
during the voyage.  The fact that a ship
travels beyond United States territorial
limits does not, in itself, constitute inter-
national operation of ships or aircraft if
there is no stop in a foreign country, as
determined under paragraph (f)(2).  The
same rules apply for aircraft.   

Paragraph (f)(2) provides rules for de-
termining the beginning and ending
points of a voyage for purposes of the de-
finition of the term international opera-
tion.  Except in the case of a round trip
cruise, the carriage of a passenger will be
treated as ending at the passenger’s final
destination even if, en route to the passen-
ger’s final destination, a stop is made at a
U.S. intermediate point for refueling,
maintenance, or other business reasons,
provided the passenger does not change
aircraft or ships at the U.S. intermediate
point.  Similarly, carriage of a passenger
will be treated as beginning at the passen-
ger’s point of origin even if en route to the
passenger’s final destination, a stop is
made at a U.S. intermediate point pro-
vided the passenger does not change air-
craft or ships at the U.S. intermediate
point. Carriage of a passenger will be
treated as beginning or ending at a U.S.
intermediate point if the passenger
changes aircraft or ships at that location.
See, H.R. Rep No. 432, 98th Cong., 2d
Sess. 1340 (1984); H.R. Rep. No. 861,
98th Cong., 2d Sess. 934 (1984).
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The carriage of a passenger on a round
trip cruise that begins in the United States
and stops at one or more foreign ports for
day excursions, maintenance or other
business reasons, and returns to the same
or another U.S. port will be treated as the
international operation of a ship.  Pur-
suant to paragraph (f)(2)(i)(A) such a
round trip cruise may also include one or
more intermediate stops at a U.S. port or
ports for similar purposes.

Carriage of cargo will be treated as
ending at the final destination of the cargo
even if, en route to that final destination, a
stop is made at a U.S. intermediate point,
provided that the cargo is transported to
its ultimate destination on the same ship
or aircraft, or provided the same taxpayer
transports the cargo to and from the U.S.
intermediate point and the cargo does not
pass through customs at the U.S. interme-
diate point.  Similarly, carriage of cargo
will be treated as beginning at the cargo’s
point of origin even if, en route to its final
destination, a stop is made at a U.S. inter-
mediate point, provided that the cargo is
transported to its ultimate destination on
the same ship or aircraft or provided both
that the same taxpayer transports the
cargo on both legs of the trip and that the
cargo does not pass through customs at
the U.S. intermediate point.  Repackag-
ing, recontainerization, or any other activ-
ity involving the unloading of the cargo at
the U.S. intermediate point will not
change these results.  See, H.R. Rep No.
432, 98th Cong., 2d Sess. 1340 (1984);
H.R. Rep. No. 861, 98th Cong., 2d Sess.
934 (1984), reprinted in 1984–3 C.B.
Vol.2., 1, 188.  

Whether income is from international
operation is generally to be determined on
a passenger-by-passenger and item of
cargo-by-item of cargo basis.  In the case
of income from the bareboat charter of a
ship or the dry lease of an aircraft,
whether the charter income is derived
from international operation is deter-
mined by reference to the use of the ship
or aircraft by the lowest-tier lessee-opera-
tor in the chain of lessees.

A person that is the lessor of a ship
under a bareboat charter or of an aircraft
under a dry lease will be treated as en-
gaged in the international operation of
such ship or aircraft to the extent that the
lowest-tier lessee-operator in the chain of
ownership uses such ship or aircraft for

the international carriage of passengers or
cargo for hire during the shorter of the pe-
riod of the charter or the taxable year.
Paragraph (f)(2)(iii) adopts the guidance
in section 5.02 of Rev. Proc. 91–12
(1991–1 C.B. 473), for determining the
amount of income from the bareboat char-
ter of a ship or the dry lease of an aircraft
that is treated as derived from the interna-
tional operation of the ship or aircraft.
The rule provides that a foreign corpora-
tion must use a reasonable method for de-
termining the proportion of the charter in-
come that is attributable to such
international operation. 

One reasonable method, described in
§1.883–1(f)(2)(iii)(A), is based on the
proportion of the days in the term of the
charter or the taxable year, whichever is
shorter, that the ship or aircraft is used in
international operation by the lowest tier
lessee-operator in its chain of lessees.  For
this purpose, the number of days during
which the ship or aircraft is not generating
transportation income, within the mean-
ing of section 863(c)(2) (for example,
days during which the ship or aircraft is
out of service while being repaired or
maintained) should not be included in the
numerator of the ratio.  Another reason-
able method described in paragraph
(f)(2)(iii)(B) is based on the proportion of
the gross income of the lowest tier lessee-
operator of the ship or aircraft derived
from the international operation of the
ship or aircraft during the taxable year.
An allocation based on the net income of
such lessee-operator will not be consid-
ered reasonable for this purpose due to the
administrative difficulties involved in de-
termining and verifying the proper alloca-
tion of the operator’s expenses.     

Activities Incidental to International
Operations

Some corporations engaged in the op-
eration of ships or aircraft earn income
from activities that are so closely related
to the primary activity of operation of
ships or aircraft that it is appropriate to
exclude income from these activities from
taxation under section 883 of the Code.
By contrast, in cases where the operator’s
activities are not so closely related to the
primary activity of operation of ships or
aircraft, it is not appropriate to exclude
the income from such activities from tax-
ation.

The purpose of §1.883–1(g) is to pro-

vide rules for determining when a closely
related activity is incidental to the busi-
ness of the international operation of
ships or aircraft.  Paragraph (g)(1) pro-
vides examples of activities that will be
considered incidental to the international
operation of ships or aircraft.  For exam-
ple, where a ship operator contracts for
the international carriage of cargo or pas-
sengers on a second operator’s ship, the
activity may be incidental to the interna-
tional operation of a ship by the first oper-
ator.  Other examples are: the temporary
investment of working capital funds; the
sale of tickets for international travel by a
ship operator for another ship operator, or
by an air carrier for another air carrier; the
rental by the operator of a ship or aircraft
of containers and related equipment used
in connection with the international oper-
ation of its ship or aircraft; and bareboat
charter of ships or aircraft normally oper-
ated on international voyages or flights
but currently not needed by the operator,
and that are used for international voy-
ages or flights by the lessee/charterer.

If an operator enters into a contract that
requires a concessionaire to provide ser-
vices onboard during the international op-
eration of the operator’s ship or aircraft
and if the operator receives income from
such services, then the income of the op-
erator is appropriately treated as inciden-
tal to the operation of the ship or aircraft
by the operator.  

Paragraph (g)(2) provides examples of
activities that are not considered inciden-
tal to the international operation of ships
or aircraft.  These examples include: the
sale of or arranging for train travel, bus
transfers, land tour packages, or port city
hotel accommodations within the United
States or a foreign country; and the sale of
airline tickets by a cruise ship operator or
cruise tickets by an air carrier.  Further
examples include the sale or rental of U.S.
real property; treasury activities involving
the investment of excess funds or funds
awaiting repatriation generated by the op-
eration of ships or aircraft; rental of con-
tainers for a domestic leg of transporta-
tion in connection with international
carriage of cargo; mere passive invest-
ment in an enterprise engaged in the inter-
national operation of ships or aircraft; ser-
vices performed by the operator for
parties other than passengers, consignors
or consignees; or the carriage of passen-
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gers or cargo on ships or aircraft on do-
mestic legs, not treated as international
operation, either by the foreign operator
or by a U.S. member of a joint operating
agreement, such as a code sharing
arrangement, pooling or alliance.  

Determining Whether a Foreign Country
Grants an Equivalent Exemption

Section 1.883–1(h)(1) addresses the
conditions under which  a foreign coun-
try’s exemption of certain categories of
income from income tax may constitute
an “equivalent exemption” within the
meaning of section 883 of the Code.  A
foreign country will be considered to
grant an equivalent exemption if: the for-
eign country generally imposes no tax on
income, including income from the inter-
national operation of ships or aircraft; the
foreign country specifically provides a
domestic law exemption from a tax on in-
come from the international operation of
ships or aircraft either by statute, decree,
or otherwise; or the foreign country pro-
vides for a reciprocal exemption by
means of an exchange of diplomatic notes
or other agreement with the United States.
In addition, solely with respect to deter-
mining whether a shareholder is a resident
of a qualified foreign country in §1.883–4
(for purposes of the qualified shareholder
stock ownership test), the foreign country
may provide a reciprocal exemption with
respect to income from the international
operation of ships or aircraft by means of
an income tax convention with the United
States.  Paragraph (h)(3) of this section
discusses under what circumstances an in-
come tax convention will be considered to
provide an equivalent exemption.

Whether a foreign country provides an
equivalent exemption is determined sepa-
rately with respect to each of the follow-
ing categories of income—

(A) Income from the carriage of cargo
and passengers;

(B) Time or voyage (full) charter in-
come;

(C) Bareboat charter income;
(D) Incidental bareboat charter income;
(E) Incidental container-related in-

come;
(F) Any other income that is incidental

to the business of operating ships or air-
craft; or

(G) Gains of the operator from the sale,
exchange or other disposition of a ship,
aircraft, container or related equipment or

other moveable property used by that op-
erator in international operation.

If an equivalent exemption is not
granted by the foreign country for a cate-
gory of income, income in that category
cannot be exempted from U.S. tax regard-
less of whether the foreign country grants
an equivalent exemption for other cate-
gories of income.  Furthermore, an equiv-
alent exemption may be available for in-
come derived from the international
operation of ships even though income
derived from the international operation
of aircraft may not be exempt, and vice
versa.

Section 1.883–1(h)(3) contains a spe-
cial rule regarding income tax conven-
tions.  If a foreign corporation is orga-
nized in a foreign country that provides an
equivalent exemption only through an in-
come tax convention with the United
States, the foreign corporation may claim
benefits under section 894 and the income
tax convention, but not under section 883.
See, H.R. Rep. No. 841, 99th Cong., 2d
Sess., (1986); Staff of joint Comm. on
Taxation, 100th Cong., 1st Sess., General
Explanation of the Tax Reform Act of
1986, 931 (1987).  If, however, the for-
eign corporation is organized in a country
that offers an equivalent exemption under
an income tax convention and also by
some other means, such as by a diplo-
matic note, the foreign corporation may
choose annually whether it will claim an
exemption under section 894 and the in-
come tax convention or under section 883
by means of the diplomatic note.  Such an
election must be made with respect to all
income of the foreign corporation from
the international operation of ships or air-
craft and cannot be made separately with
respect to each category of such income.
If a foreign corporation elects to be cov-
ered under section 883 rather than under
the income tax convention, the foreign
corporation must satisfy the requirements
of this proposed rule, including demon-
strating that it satisfies the stock owner-
ship test of paragraph (c)(2) of this sec-
tion.

Section 1.883–1(h)(4) describes certain
foreign residence-based taxation systems
that may not satisfy the equivalent ex-
emption requirements of this section.  For
example, the exemption granted by a for-
eign country’s law or income tax conven-
tion must be a complete exemption and

not merely a reduction to a non-zero rate
of tax levied against corporations orga-
nized in the United States engaged in the
international operation of ships or air-
craft, except in the case of a reduction to a
zero rate for an unlimited period of time.
An exemption granted by a foreign coun-
try’s law that reduces the rate of tax to a
zero rate for only a limited period of time,
such as in the case of a tax holiday, would
not be considered a complete exemption
for purposes of this rule.

Similarly, many foreign countries im-
pose tax only on the income of ships or
aircraft derived from transporting cargoes
into, but not out of, the country or vice
versa.  Such a foreign country will not be
treated as granting an equivalent exemp-
tion on the non-taxed income.  For exam-
ple, a foreign country that imposes tax
only on the transportation of cargo carried
out of the country (outbound freight) will
not be treated as granting an equivalent
exemption for income from the transport-
ing of cargo into that country (inbound
freight).  Thus, if a corporation organized
in such a country derives U.S. source in-
come from voyages that end in the United
States, it cannot claim an exemption on
the basis of an equivalent exemption
granted by the foreign country for in-
bound freight income.  With respect to the
carriage of cargo, the foreign country
must provide an exemption from tax for
income from transporting cargo both in-
bound and outbound before it will be con-
sidered to grant an equivalent exemption.  

An equivalent exemption also does not
arise where a foreign country only ex-
empts tax on specific types of cargo.  Un-
less a country exempts income from
transporting all types of cargo, it will not
be considered to grant an equivalent ex-
emption for purposes of this section. 

A foreign country that has a territorial
tax system will be considered to grant an
equivalent exemption only if the tax sys-
tem treats income from the international
operation of ships or aircraft as 100 per-
cent foreign source, and thereby not sub-
ject to tax, even if the income is derived
from a voyage or flight that begins or
ends in that foreign country. 

Pursuant to authority provided in sec-
tion 883(a)(5) of the Code, these rules
provide that if a foreign country generally
grants an equivalent exemption to corpo-
rations organized in the United States, but
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also imposes a residence-based tax on
certain corporations organized in the
United States, the foreign country may
nevertheless be considered to grant an
equivalent exemption and to be a quali-
fied foreign country if the residence-
based tax is imposed only on a corpora-
tion organized in the United States that is
treated as a resident of the other country
because its place of management or con-
trol, or other comparable standard, is in
that foreign country.  See, H.R. Rep. No.
247, 101st Cong., 1st Sess. 1415 (1989).
If instead the residence-based tax is im-
posed on a corporation organized in the
United States that is not managed and
controlled in that foreign country, the for-
eign country would not be treated as a
qualified foreign country and would not
grant an equivalent exemption for pur-
poses of this section.

Finally, a foreign country must provide
an exemption from tax for all income in a
category of income, as defined in para-
graph (h)(2) of this section.  For example,
a country that exempts income from the
bareboat charter of passenger aircraft but
not the bareboat charter of cargo aircraft
does not provide an equivalent exemption
for income from bareboat charter of air-
craft. 

Pursuant to section 872(b)(7), the pro-
posed rule explains in §1.883–1(i) that a
possession of the United States is consid-
ered to be a foreign country for purposes
of this proposed rule.  Thus, a possession
on a mirror system is a qualified foreign
country and is considered to grant an
equivalent exemption to corporations or-
ganized in the United States.  The term
mirror systemrefers to the general applic-
ability of the Code in the possession with
the name of the possession substituted for
United Statesin the Code where appropri-
ate.  Therefore, a qualified foreign corpo-
ration that is organized in a possession on
a mirror system, and that operates a trans-
portation business between the possession
and the United States, could exclude its
income from the international operation
of ships or aircraft from its gross income
for purposes of U.S. Federal income tax
and such income could be exempt from
U.S. income tax.  In cases where a posses-
sion is not on a mirror system, the posses-
sion may nevertheless be a qualified for-
eign country if, for example, it provides
for an equivalent exemption through its

internal law.
Section 1.883–1(j) confirms the rule of

section 265(a)(1).  If a qualified foreign
corporation derives income from a non-
exempt activity as well as qualified in-
come, and both are effectively connected
with the conduct of a U.S. trade or busi-
ness, the foreign corporation may not
deduct from any income derived from the
non-exempt activity any amount other-
wise allowable as a deduction from quali-
fied income that is excluded from gross
income and exempt under this proposed
rule.

Stock Ownership Tests

As provided in §1.883–1(c)(2), a for-
eign corporation must satisfy one of three
stock ownership tests to be considered a
qualified foreign corporation.  It must
demonstrate that more than fifty percent
of the value of its stock is owned by qual-
ified shareholders, as determined under
§1.883–4 (qualified shareholder test) or
that its stock is primarily and regularly
traded on an established securities market
in a qualified foreign country or in the
United States, as determined under
§1.883–2 (publicly-traded test), or that it
is a controlled foreign corporation as de-
termined under §1.883–3 (CFC test).
Separate reporting and documentation re-
quirements apply to each test.  A foreign
corporation that satisfies the publicly-
traded test or the CFC test and its relevant
reporting and documentation require-
ments does not have to comply with the
reporting and documentation require-
ments of the qualified shareholder test.

The Publicly-Traded Stock Ownership
Test

The branch profits tax rules under
§1.884–5(d) provide the framework for
the publicly traded test due to the strong
similarities between the statutory lan-
guage in sections 883(c) and 884(d)(4)(B)
and the fact that both statutes were first
enacted as part of the Tax Reform Act of
1986.  Section 1.883–2(a) provides that a
corporation is a publicly-traded corpora-
tion if its stock is primarily and regularly
traded on one or more established securi-
ties markets in any qualified foreign
country or in the United States.  The pro-
posed rule generally follows
§1.884–5(d)(2) of the branch profits tax
regulations in defining the term estab-
lished securities market, except that the

proposed rule does not require the foreign
securities exchange to be the principal ex-
change in a country.  In addition, the pro-
posed rule follows §1.884–5(d)(3) in
defining the term primarily traded, except
that in the proposed rule the corporation’s
stock may be traded in any qualified for-
eign country or the United States and is
not limited to trading only in the country
where the corporation is organized or the
United States.  

Similarly, the proposed rule follows
§1.884–5(d)(4)(i) in defining the general
rule for the term regularly traded.  Sec-
tion 1.883–2(d) provides that stock of a
foreign corporation is regularly traded if
one or more classes of stock of the corpo-
ration that, in the aggregate, represent 80
percent or more of the total combined vot-
ing power of all classes of stock of such
corporation entitled to vote and 80 per-
cent or more of the total value of all
classes of stock of such corporation are
listed on an established securities market
or markets during the taxable year; and,
with respect to each class relied on to
meet the 80 percent requirement, trades in
each such class are effected, other than in
de minimis quantities, on such market or
markets on at least 60 days during the tax-
able year (or 1/6 of the number of days in
a short taxable year).  In addition, the ag-
gregate number of shares in each such
class that are traded on such market or
markets during the taxable year must be at
least 10 percent of the average number of
shares outstanding in that class during the
taxable year (or, in the case of a short tax-
able year, a percentage that equals at least
10 percent of the average number of
shares outstanding in that class during the
short taxable year multiplied by the num-
ber of days in the short taxable year, di-
vided by 365).

In addition, if a class of stock of the
foreign corporation is traded on an estab-
lished securities market in the United
States, and it is regularly quoted by bro-
kers or dealers making a market in the
stock, it can also be treated as meeting the
trading requirements, provided that the
closely-held exception, described below,
does not apply.  A broker or dealer makes
a market in a stock only if the broker or
dealer holds himself out to buy or sell the
stock at the quoted price.

A closely-held class of stock, as set out
in §1.883– 2(d)(3)(i), cannot be treated as
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meeting the trading requirements of the
publicly-traded stock ownership test.
See, §1.884–5(d)(4)(iii)(A).  Section
1.883–2(d)(3)(i) provides that a class of
stock is closely held if at any time during
the taxable year, one or more 5 percent
shareholders own, in the aggregate, 50
percent or more of the value of the out-
standing shares of the class of stock at any
time during the taxable year.  A five per-
cent shareholder is any person who owns
at least five percent of the value of the
outstanding shares of the class of stock,
taking into account stock owned by re-
lated persons.  See §1.883– 2(d)(3)(iii).
See also §1.884–5(d)(4)(iii)(B).

For this purpose, persons will be
treated as related if they are related within
the meaning of section 267(b).  In deter-
mining whether two or more corporations
are members of the same controlled group
under section 267(b)(3), a person is con-
sidered to own stock owned directly by
such person, stock owned with the appli-
cation of section 1563(e)(1), and stock
owned with the application of section
267(c).  Further, in determining whether a
corporation is related to a partnership
under section 267(b)(10), a person is con-
sidered to own the partnership interest
owned directly by such person and the
partnership interest owned with the appli-
cation of section 267(e)(3).  

The closely-held test in this proposed
rule differs in one significant respect from
the rule in the branch profits tax regula-
tions.  The proposed rule allows the for-
eign corporation to look through the five
percent shareholders of the closely-held
class to the ultimate owners and to
demonstrate that such owners are quali-
fied shareholders, provided no shares of
stock in the chain of ownership are issued
in bearer form. In the proposed rule, a
class of stock of a foreign corporation that
is otherwise regularly traded but is also
closely-held will be treated as regularly
traded if the foreign corporation demon-
strates that more than 50 percent of the
value of that class of stock is owned, or is
treated as owned by applying the rules of
attribution contained in §1.883–4(c), by
qualified shareholders for more than half
of the days of the taxable year.  The re-
quirements for being treated as a qualified
shareholder are described in §1.883–4(b).
Under this rule, an individual cannot be
treated as a qualified shareholder if any

corporation in the relevant chain of own-
ership issues stock in bearer form.

Thus, a foreign corporation with a class
of stock that is closely-held may neverthe-
less count that class as regularly traded pro-
vided that the foreign corporation is able to
establish that more than 50 percent of the
value of the entire class of stock is owned
(for example, through a partnership, trust or
holding company) by persons who would
themselves be qualified shareholders.  The
branch profits tax regulations do not treat a
closely-held class of stock as regularly
traded if 50 percent or more of the value of
the closely-held block is owned by one or
more 5 percent shareholders who are not
qualifying shareholders, as defined in
§1.884–5(b)(1) and those regulations do
not permit the foreign corporation to look
beyond the 5 percent shareholders to the
owners.  The IRS is considering whether to
make conforming changes to
§1.884–5(d)(4)(iii).

Paragraph (d)(4) is similar to
§1.884–5(d)(4)(iv) and provides that
trades between related persons described
in section 267(b), as modified by
§1.883–2(d)(3)(iii), and trades conducted
in order to meet the regularly traded re-
quirements are disregarded.  A class of
stock shall not be treated as meeting the
trading requirements if there is a pattern
of trades conducted to meet such require-
ments.  For example, trades between two
persons that occur several times during
the taxable year may be treated as an
arrangement or a pattern of trades con-
ducted to meet the trading requirements
of paragraph (d) of this section.

Section 1.883–2(d)(5) provides an ex-
ample to illustrate the application of the
rules regarding regularly traded stock and
the  closely-held exception.

Section 1.883–2(e) provides that a for-
eign corporation relying on the publicly-
traded stock ownership test to establish
that it satisfies the stock ownership test of
§1.883–1(c)(2) must substantiate that it
meets such requirements.  The proposed
rule requires, for example, that if a class of
stock of a foreign corporation is closely-
held within the meaning of paragraph
(d)(3)(i), then the foreign corporation
must obtain an ownership statement from
each qualified shareholder upon whom it
relies to meet the exception to the closely-
held test.  The ownership statements are
described in §1.883–4(d).  In addition, the

foreign corporation must maintain and
provide to the Commissioner upon request
a list of its shareholders of record and any
other relevant information.

Section 1.883–2(f) describes the infor-
mation that the foreign corporation must
include in its Form 1120F in order to rely
on the publicly-traded stock ownership
test to satisfy the stock ownership test of
§1.883–1(c)(2). 

Controlled Foreign Corporation Stock
Ownership Test

Section 1.883–3 provides rules that a
foreign corporation must follow if the for-
eign corporation relies on this section to
satisfy the stock ownership test of
§1.883–1(c)(2).  A controlled foreign cor-
poration (CFC) satisfies the stock owner-
ship test of §1.883–1(c)(2) if it is orga-
nized in a qualified foreign country,
satisfies the income inclusion test of para-
graph (b) of this section, and satisfies the
documentation and reporting require-
ments of paragraphs (c) and (d) of this
section, respectively (the CFC test).  For
purposes of these proposed rules, a CFC
that fails the income inclusion test may
only satisfy the stock ownership test of
§1.883–1(c)(2) if the CFC demonstrates
that it meets either the publicly traded test
of §1.883–2 or the qualified shareholder
test of §1.883–4.

To satisfy the income inclusion test of
paragraph (b), the foreign corporation
must be a CFC as defined in section
957(a) if such section were applied with-
out regard to section 318(a)(4).  In addi-
tion, more than 50 percent of the CFC’s
subpart F income (as defined in section
952) derived from the international opera-
tion of ships or aircraft must be included,
pursuant to section 951, in the gross in-
come of one or more U.S. citizens, indi-
vidual residents of the United States or
domestic corporations for the taxable
years of such persons in which the taxable
year of the CFC ends.  This additional re-
quirement was included in order to pre-
vent inappropriate extension of benefits
under section 883.  The rule is illustrated
by two examples.

Paragraph (c) provides that a CFC rely-
ing on this section to satisfy the stock
ownership test of §1.883–1(c)(2) must es-
tablish all the facts necessary to satisfy
the Commissioner that it qualifies under
the CFC stock ownership test.  To meet
this requirement with respect to the in-
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come inclusion test, the CFC must obtain
the documentation described in paragraph
(c)(2).  This documentation includes a
copy for the taxable year of the Form
5471, Information Return of U.S. Persons
With Respect to Certain Foreign Corpora-
tions (if otherwise required to be filed)
prepared by or on behalf of any U.S.
shareholder that is a partnership, estate or
trust.  In addition, the documentation
must include a written statement from
each such U.S. shareholder that is a part-
nership, estate or trust providing the
name, address, taxpayer identification
number and percentage of interest in the
U.S. shareholder held by each partner,
beneficiary or other interest owner that is
a U.S. citizen, individual resident of the
United States or domestic corporation.  

Finally, paragraph (d) explains that if a
CFC is relying on this section to satisfy
the stock ownership test of
§1.883–1(c)(2), it must include certain
additional information in its Form 1120F
for the taxable year, along with the infor-
mation required to be included in its re-
turn by §1.883–1(c)(3).  This additional
information is set out in paragraph (d) and
should be current as of the end of the cor-
poration’s taxable year.  

Qualified Shareholder Stock Ownership
Test

Section 1.883–4(a) provides that a for-
eign corporation shall satisfy the stock
ownership test of §1.883–1(c)(2) if more
than 50 percent of its stock (by value) is
owned, or treated as owned by applying
the attribution rules of paragraph (c) of
this section, for at least half of the number
of days in the foreign corporation’s tax-
able year by one or more qualified share-
holders.  In addition, a foreign corpora-
tion must meet the substantiation and
reporting requirements of paragraphs (d)
and (e) of this section (qualified share-
holder stock ownership test).

Paragraph (b)(1) of this section ex-
plains that a shareholder is a qualified
shareholder only if the shareholder meets
certain criteria.  First, the shareholder
must be a resident in a country that offers
an equivalent exemption for the same
type of income as that earned by the for-
eign corporation.  Second, the shareholder
must not own its interest in the foreign
corporation through bearer shares either
directly or by applying the attribution
rules of paragraph (c) of this section.

Third, the shareholder must provide to the
foreign corporation the documentation re-
quired in paragraph (d) of this section and
the foreign corporation must meet the re-
porting requirements of paragraph (e) of
this section with respect to such share-
holder.  Finally, the shareholder must be
described in one of the following cate-
gories of qualified shareholders—

(A) An individual who is not a benefi-
ciary of a pension fund, as described in
paragraph (E), and who is a resident of a
qualified foreign country, as determined
under paragraph (b)(2);

(B) The government of a qualified for-
eign country (or a political subdivision or
local authority of such country);

(C) A foreign corporation that is orga-
nized in a qualified foreign country and
meets the publicly traded rules of
§1.883–2; 

(D) A not-for-profit organization de-
scribed in paragraph (b)(4) of this section
that is not a pension fund as defined in
paragraph (b)(5) of this section and that is
organized in a qualified foreign country;
or

(E) A beneficiary of a pension fund (as
defined in paragraph (b)(5)(iv) of this sec-
tion) administered in or by a qualified for-
eign country (whose residency is deter-
mined under paragraph (d)(3)).

Paragraph (b)(2) of this section ex-
plains when an individual is a resident of
a qualified foreign country for purposes
of this proposed rule.  An individual is a
resident of a qualified foreign country
only if the individual is fully liable to tax
as a resident in such country (for exam-
ple, an individual who is liable to tax only
on a remittance basis in a foreign country
may not be treated as a resident of that
country), and in addition, either: (1) the
individual’s tax home, within the meaning
of paragraph (b)(2)(ii) of this section, is
within that qualified foreign country 183
days or more of the taxable year; or (2)
the individual is treated as a resident of a
qualified foreign country based on special
rules pursuant to paragraphs (d)(3) of this
section.  

Paragraph (b)(2)(ii) explains that for
purposes of this section an individual’s
tax home is considered to be located at the
individual’s regular or principal (if more
than one regular) place of business.  If the
individual has no regular or principal
place of business because of the nature of

his business (or lack of a business), then
the individual’s tax home is located at his
regular place of abode in a real and sub-
stantial sense.  If an individual has no reg-
ular or principal place of business and no
regular place of abode in a real and sub-
stantial sense in a qualified foreign coun-
try for 183 days or more of the taxable
year, that individual does not have a tax
home for purposes of this section and,
therefore, is not a qualified shareholder
unless either a special rule in paragraphs
(d)(3)(ii) through (v) of this section ap-
plies or the individual demonstrates that
he is fully liable to tax as a resident in
such country.  If further guidance is
needed to determine the tax home of an
individual for the purpose of determining
whether the individual is a qualified
shareholder under this paragraph, the pro-
posed rule anticipates that the foreign cor-
poration would look to published guid-
ance under section 911(d)(3), with the
exception of guidance relating to the
treatment of itinerants.

Paragraph (b)(3) provides that a share-
holder otherwise described in paragraph
(b)(1) of this section may be a resident of
a foreign country that provides an equiva-
lent exemption for the category of income
at issue through an income tax convention
with the United States.  If the shareholder
relies on the convention to demonstrate
that the country of residence provides an
equivalent exemption and the convention
has a requirement in the shipping and air
transport article other than residence,
such as place of registration or documen-
tation of the ship or aircraft, or in the lim-
itation on benefits article, such as a per-
centage of resident ownership, the
shareholder is not a qualified shareholder
unless the corporation seeking qualified
foreign corporation status would satisfy
any such additional requirement if it were
organized in such foreign country.  The
proposed rule offers two examples to il-
lustrate this rule.

Paragraph (b)(4) explains the require-
ments for a not-for- profit organization to
be a qualified shareholder.  This rule gen-
erally follows the rules in the first para-
graph of §1.884–5(b)(1)(iv) of the branch
profits tax regulations.  Similarly, para-
graph (b)(5) explains the requirements
that a pension fund must satisfy in order
for its beneficiaries to be qualified share-
holders.  The proposed rule addresses
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both government and non-government
pension funds and defines the term bene-
ficiary of a pension fund.  This paragraph
generally follows §1.884–5(b)(8)(i)
through (iii) of the branch profits tax reg-
ulations.

Paragraph (c) of this section contains
the rules for determining constructive
ownership for purposes of applying the
stock ownership test of §1.883–1(c)(2)
and the qualified shareholder stock own-
ership test of paragraph (a) of this section.
Paragraph (c)(1) provides that stock
owned by or for a corporation, partner-
ship, trust, estate, or mutual insurance
company or similar entity shall be treated
as owned proportionately by its share-
holders, partners, beneficiaries, grantors,
or other interest holders as provided in
paragraphs (c)(2)through (6) of this sec-
tion.  The proportionate interest rules of
this paragraph apply successively upward
through a chain of ownership, and a per-
son’s proportionate interest shall be com-
puted for the relevant days or period that
is taken into account in determining
whether a foreign corporation satisfies the
requirements of paragraph (a) of this sec-
tion.  Stock treated as owned by a person
by reason of this paragraph shall be
treated as actually owned by such person
for purposes of this section.  An owner of
an interest in an association taxable as a
corporation shall be treated as a share-
holder of such association for purposes of
this paragraph (c).

Paragraph (c)(2) explains that a partner
shall be treated as having an interest in
stock of a foreign corporation owned by a
partnership in proportion to the least of
three distributive shares: the partner’s
percentage distributive share of the part-
nership’s dividend income from the stock;
the partner’s percentage distributive share
of gain from disposition of the stock by
the partnership; or the partner’s percent-
age distributive share of the stock (or pro-
ceeds from the disposition of the stock)
upon liquidation of the partnership.  This
rule generally follows the constructive
ownership rules in §1.884–5(b)(2)(ii) of
the branch profits tax regulations. It dif-
fers, however, because all qualified share-
holders that are partners in a partnership
and that are residents of, or organized in,
the same qualified foreign country shall
be treated as one partner.  Thus, the per-
centage distributive shares of dividend in-

come, gain and liquidation rights of all
qualified shareholders that are partners in
a partnership and that are residents of, or
organized in, the same qualified foreign
country are aggregated prior to determin-
ing the least of the three percentages set
out in paragraph (c)(2)(i) of this section.
This divergence was necessary because
one country may be a qualified foreign
country while another may not and it is
necessary for the foreign corporation to
identify the value of the stock owned by
residents of each country.  Several exam-
ples illustrate the rules of this paragraph.

Paragraph (c)(3) of this section pro-
vides rules for determining the owners of
stock owned by or for a trust or estate.
These rules generally adopt the rules of
§1.884–5(b)(2)(iii) of the branch profits
tax regulations.  Similarly, paragraphs
(c)(4) and (5) provide rules for determin-
ing the owners of stock owned by corpo-
rations that issue stock and by mutual in-
surance companies and similar entities,
respectively.  These rules adopt the rules
of §1.884–5(b)(2)(iv) and (v) of the
branch profits tax regulations, respec-
tively.

Paragraph (c)(6) explains how to com-
pute the beneficial interests of individuals
in non-government pension funds.  This
rule differs from the rule in
§1.884–5(b)(8)(iv) of the branch profits
tax regulations in that the proposed rule
provides that stock held by a non-govern-
ment pension fund shall be considered
owned by the beneficiaries of the fund
equally on a pro-rata basis if certain condi-
tions are met.  For example, the trustees,
directors or other administrators of the
pension fund must have no knowledge,
and no reason to know, that a pro-rata allo-
cation of interests of the fund to all benefi-
ciaries would differ significantly from an
actuarial allocation of interests in the fund
(or, if the beneficiaries’ actuarial interest
in the stock held directly or indirectly by
the pension fund differs from the benefi-
ciaries’s actuarial interest in the pension
fund, that a pro-rata allocation of interests
of the fund to all beneficiaries would dif-
fer significantly from the actuarial inter-
ests computed by reference to the benefi-
ciaries’ actuarial interest in the stock).

The branch profits tax regulations de-
termine such beneficial interests on an ac-
tuarial basis.  The other conditions that
must be satisfied generally follow those

set out in §1.884–5(b)(8)(iv).
Paragraph (d)(1) provides that a foreign

corporation that relies on this section to
satisfy the ownership requirements of
§1.883–1(c)(2), must establish all the
facts necessary to satisfy the Commis-
sioner that more than 50 percent of the
value of its shares is owned, or treated as
owned by applying paragraph (c) of this
section, by qualified shareholders.  A for-
eign corporation cannot meet this require-
ment with respect to any stock issued in
bearer form.  A shareholder that holds
shares in the foreign corporation either di-
rectly or indirectly in bearer form cannot
be a qualified shareholder.  

Paragraph (d)(2)(i) provides that, ex-
cept as provided in paragraph (d)(3), a
person may only be a qualified share-
holder if for the relevant period, the per-
son completes an ownership statement,
which is described in paragraph (d)(4) of
this section.  In the case of a person own-
ing stock in the foreign corporation indi-
rectly through one or more intermediaries
(including mere legal owners or record-
holders acting as nominees), each inter-
mediary in the chain of ownership be-
tween that person and the foreign
corporation seeking qualified foreign cor-
poration status must also complete an in-
termediary ownership statement, which is
described in paragraph (d)(4)(v).  In addi-
tion, the foreign corporation must receive
such ownership statements and retain
them with the corporate books and
records until the close of statute of limita-
tions for the taxable year to which the
statements relate.

The ownership statements required in
paragraph (d)(2)(i) remain valid until the
earlier of the last day of the third calendar
year following the year in which the own-
ership statement is signed or the day that a
change of circumstance occurs that makes
any information on the ownership state-
ment incorrect.  For example, an owner-
ship statement signed on September 30,
2000, remains valid through December
31, 2003, unless circumstances change
that make the information of the state-
ment no longer correct. 

Paragraph (d)(3) contains special rules
for determining the residence of certain
shareholders.  These rules are intended to
simplify and reduce the effort needed by
the foreign corporation and its intermedi-
ary shareholders to obtain the documenta-
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tion required to substantiate whether the
foreign corporation satisfies the qualified
shareholder stock ownership test.  If one
of these special rules applies, the foreign
corporation is not required to obtain an
ownership statement from the individual
owners covered by that rule. 

Paragraph (d)(3)(ii) provides a special
rule for registered shareholders owning
less than one percent of widely-held cor-
porations.  This rule is adopted from
§1.884–5(b)(3)(iii) of the branch profits
tax regulations.  A foreign corporation
with at least 250 registered individual
shareholders, that is not a publicly-traded
corporation, as described in §1.883–2, (a
widely-held corporation), may not be re-
quired to obtain an ownership statement
from an individual shareholder owning
less than one percent of the widely-held
corporation at all times during the taxable
year.  If such widely-held foreign corpora-
tion is the foreign corporation seeking
qualified foreign corporation status, or an
intermediary that meets the documenta-
tion requirements of paragraphs
(d)(4)(v)(A) and (B) of this section, relat-
ing to ownership statements from widely-
held intermediaries with registered share-
holders owning less that one percent of
such intermediary, the widely-held foreign
corporation may treat the address of
record in its ownership records as the resi-
dence of any less than one percent individ-
ual shareholder if the individual’s address
of record is not a non-residential address,
such as a post office box or in care of a fi-
nancial intermediary or stock transfer
agent and the officers and directors of the
widely-held corporation neither know nor
have reason to know that the individual
does not reside at that address.

Paragraph (d)(3)(iii) provides special
rules for pension funds.  An individual
who is a beneficiary of a government pen-
sion fund shall be treated as a resident of
the country in which the pension fund is
administered if the pension fund satisfies
the documentation requirements of para-
graphs (d)(4)(v)(A) and (C)(1) of this sec-
tion, relating to ownership statements
from pension funds.  An individual who is
a beneficiary of a non-government pen-
sion fund having more than 100 benefi-
ciaries shall be treated as a resident of the
country of the beneficiary’s address as it
appears on the records of the fund, pro-
vided it is not a nonresidential address,

such as a post office box or an address in
care of a financial intermediary, and pro-
vided none of the trustees, directors or
other administrators of the pension fund
know, or have reason to know, that the
beneficiary is not an individual resident of
such foreign country.  This rule applies
only if the non-government pension fund
satisfies the documentation requirements
of paragraphs (d)(4)(v)(A) and (C)(2) of
this section.

Paragraph (d)(3)(iv) provides a special
rule for publicly- traded corporations
owning a direct or indirect interest in the
foreign corporation seeking qualified for-
eign corporation status.  Any stock in a
foreign corporation seeking qualified for-
eign corporation status that is owned by a
publicly traded corporation will be treated
as owned by a person resident in the
country where the publicly traded corpo-
ration is organized if the foreign corpora-
tion receives the statement described in
paragraph (d)(4)(iii) of this section from
the publicly-traded shareholder along
with copies of any relevant ownership
statements that the publicly traded share-
holder relies on to satisfy the exception to
the closely-held class of stock rule of
§1.883–2(d)(3)(ii).

Finally, paragraph (d)(3)(v) provides a
special rule for not-for-profit organiza-
tions.  For purposes of meeting the own-
ership requirements of paragraph (a) of
this section, a not-for-profit organization
may rely on the addresses of record of its
individual beneficiaries and supporters to
determine where such persons are resi-
dent, provided that: the addresses of
record are not nonresidential addresses
such as a post office box or in care of a fi-
nancial intermediary; the officers, direc-
tors or administrators or the organization
do not know or have reason to know that
the individual beneficiaries or supporters
do not reside at that address; and the for-
eign corporation seeking qualified foreign
corporation status receives the statement
required in paragraph (d)(4)(iv) of this
section from the not-for profit organiza-
tion.

Paragraph (d)(4) describes the informa-
tion that must be obtained by a corpora-
tion seeking qualified foreign corporation
status for each taxable year if the foreign
corporation relies on §1.883–4 to meet
the stock ownership requirements of
§1.883–1(c)(2), or to demonstrate that it

is not a closely-held corporation.  Trea-
sury and the IRS solicit comments with
respect to the appropriateness of these in-
formation requirements.

Paragraph (d)(4)(i) provides that an
ownership statement from an individual
shareholder is a written statement signed
under penalties of perjury stating certain
general information about a shareholder’s
ownership interest and country of resi-
dence.  Paragraph (d)(4)(ii) provides ad-
ditional information that must be included
if the shareholder is a foreign govern-
ment.  Paragraph (d)(4)(iii) provides addi-
tional information that must be included if
the shareholder is a publicly traded corpo-
ration.  Paragraph (d)(4)(iv) provides ad-
ditional information that must be included
if the shareholder is a not-for-profit orga-
nization.

The foreign corporation seeking quali-
fied foreign corporation status must ob-
tain an intermediary ownership statement
from each intermediary standing in the
chain of ownership between it and the
qualified shareholders upon whom it re-
lies to meet the qualified shareholder
stock ownership test.  Paragraph (d)(4)(v)
provides that an intermediary ownership
statement is a written statement signed
under penalties of perjury by the interme-
diary (if the intermediary is an individual)
or a person who would be authorized to
sign a tax return on behalf of the interme-
diary (if the intermediary is not an indi-
vidual) stating certain general information
about the intermediary’s ownership inter-
est and residence.  Paragraph (d)(4)(v)(B)
provides additional information that must
be included if the shareholder is a widely-
held intermediary with registered share-
holders owning less than one percent of
the widely-held intermediary.  Paragraph
(d)(4)(v)(C) provides additional informa-
tion that must be included if the share-
holder is a pension fund.  This paragraph
describes the information to be included
in the intermediary ownership statement
by both government and non-government
pension funds and provides that the deter-
minations required to be made under this
paragraph (d)(4)(v)(C) shall be made
using information shown on the records
of the pension fund for a date during the
foreign corporation’s taxable year to
which the determination is relevant. 

Paragraph (d)(5) requires the foreign
corporation seeking qualified foreign cor-
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poration status to retain the documenta-
tion described in paragraphs (d)(3) and
(4) of this section until the expiration of
the statute of limitations for the taxable
year of the foreign corporation to which
the documentation relates.  Such docu-
mentation must be made available for in-
spection by the Commissioner at such
place as the Commissioner may request.

A foreign corporation relying on the
ownership requirements of this section to
demonstrate that it is a qualified foreign
corporation for purposes of
§1.883–1(c)(2) must provide the  infor-
mation described in paragraph (e) in addi-
tion to the information required in
§1.883–1(c)(3) to be included in its Form
1120F for each taxable year.  The infor-
mation should be current as of the end of
the corporation’s taxable year.  This infor-
mation is to be based on an analysis of the
ownership records of the foreign corpora-
tion, as well as on the ownership state-
ments and other documentation that are
obtained from its shareholders.

Proposed Effective Dates

The effective date provisions for the
proposed rule are contained in §1.883–5.
The proposed rule applies to taxable years
of the foreign corporation ending 30 days
or more after the date the proposed rule is
published as a final regulation in the Fed-
eral Register.  When the regulation is
final, taxpayers may rely on all the provi-
sions of this section for guidance and may
elect to apply all such substantive provi-
sions for any open taxable year beginning
after December 31, 1986, and ending be-
fore the date the final regulation is effec-
tive.  Such election will be applicable for
the year of the election and for all subse-
quent taxable years.  However, in no
event will §1.883–1(c)(3) (relating to the
substantiation and reporting required to
be treated as a qualified foreign corpora-
tion) or §§1.883–2(f), 1.883–3(d) and
1.883–4(e) (relating to additional infor-
mation to be included in the return to
demonstrate whether the foreign corpora-
tion satisfies one of three stock ownership
tests) apply to any taxable years ending
prior to the effective date of this regula-
tion. 

Section 1.883–1(c)(3) (relating to the
substantiation and reporting required to be
treated as a qualified foreign corporation)
requires that certain information be in-

cluded in the foreign corporation’s Form
1120F, “U.S. tax Return of Foreign Corpo-
ration.”  Sections 1.883–2(f), 1.883–3(d)
and 1.883–4(e) (relating to information to
be included to demonstrate whether the
foreign corporation satisfies one of three
stock ownership tests) require that addi-
tional information also be included in such
return.  When this regulation becomes
generally applicable, and until the taxable
year for which the Form 1120F and its in-
structions are revised to conform to this
regulation and the foreign corporation
seeking qualified foreign corporation sta-
tus is otherwise directed by such instruc-
tions, the information required in
§1.883–1(c)(3) and §1.883–2(f),
1.883–3(d) or 1.883–4(e), as applicable,
must be included in a written statement
signed under penalties of perjury by a per-
son authorized to sign the return, attached
to the Form 1120F, and filed with the re-
turn. 

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866.  Therefore, a regula-
tory assessment is not required.  Pursuant
to section 7805(f) of the Code, this notice
of proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on its impact on small business.  An
initial regulatory flexibility analysis has
been prepared as required for the collec-
tion of information in this notice of pro-
posed rulemaking under 5 U.S.C. 603.
The analysis is set forth in this preamble
under the heading “Initial Regulatory
Flexibility Analysis.”

Initial Regulatory Flexibility Analysis

This initial analysis is prepared pur-
suant to the Regulatory Flexibility Act (5
U.S.C. chapter 6).  The objective of the
proposed regulations is to provide guid-
ance to foreign corporations engaged in
the international operation of a ship or
ships or aircraft.  This guidance will en-
able the foreign corporation to determine
if it is eligible to exclude its income from
these activities from gross income for
purposes of its United States Federal in-
come tax.  The legal basis for these re-
quirements is section 883.  The IRS and
Treasury are not aware of any Federal

rules that duplicate, overlap, or conflict
with the proposed regulations.

The documentation and reporting re-
quirements of the proposed regulations
enable the IRS to identify those taxpayers
that may or may not be eligible to claim a
reciprocal exemption.  In addition, analy-
sis of the required shareholder documen-
tation will enable the foreign corporation
to correctly file its U.S. Federal income
tax return.

There are approximately 1,400 foreign
corporations that operate a ship or ships
or aircraft on voyages or flights to or from
the United States annually.  These foreign
corporations all have an obligation to file
a U.S. Federal income tax return, regard-
less of whether they are entitled to a reci-
procal exemption.  However, many of
those corporations are organized in quali-
fied foreign countries and may be eligible
to exempt their income from the interna-
tional operation of a ship or ships or air-
craft from U.S. tax.  Because it is impos-
sible to determine at this time which of
these foreign corporations satisfies the
ownership requirements of the proposed
rule, an estimate of the number of small
entities that would be affected by these
regulations is unavailable.  A foreign cor-
poration that complies with the documen-
tation requirements of these proposed
rules should have the information neces-
sary to determine with certainty whether
it is eligible for an equivalent exemption.
This, in turn, is expected to create the ad-
ditional benefits of increasing compliance
with the filing requirements of the Inter-
nal Revenue Code and enabling the IRS
to confirm whether the foreign corpora-
tion is entitled to an exemption.

None of the significant alternatives
considered in drafting these regulations
would have significantly altered the eco-
nomic impact of the collections of infor-
mation on small entities.  In considering
the significant alternatives that would be
permissible under the Code and would en-
able the IRS to ensure compliance with
the Code, the IRS and Treasury concluded
that the alternatives generally would im-
pose equal or greater burdens.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written com-
ments (a signed original and eight (8)
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copies) that are submitted timely to the
IRS.  The IRS and Treasury request com-
ments on the clarity of the proposed rule
and how it may be made easier to under-
stand.  All comments will be made avail-
able for public inspection and copying.

A public hearing has been scheduled
for April 27, 2000, at 10 a.m., in room
2615, Internal Revenue Building, 1111
Constitution Ave., NW., Washington, DC.
Due to building security procedures, visi-
tors must enter at the 10th Street entrance,
located between Constitution and Penn-
sylvania Avenues, NW.  In addition, all
visitors must present photo identification
to enter the building.  Because of access
restrictions, visitors will not be admitted
beyond the immediate entrance area more
than 15 minutes before the hearing starts.
For information about having your name
placed on the building access list to attend
the hearing, see the “FOR FURTHER IN-
FORMATION CONTACT” section of
this preamble.

The rules of 26 CFR 601.601(a)(3)
apply to this hearing. Persons who wish to
present oral comments at the hearing must
submit written comments and an outline
of the topics to be discussed and the time
to be devoted to each topic (signed origi-
nal and eight (8) copies) by April 5, 2000.
A period of 10 minutes will be allotted to
each person for making comments. An
agenda showing the scheduling of the
speakers will be prepared after the dead-
line for receiving outlines has passed.
Copies of the agenda will be available
free of charge at the hearing.

Drafting Information

The principal author of these proposed
regulations is Patricia A. Bray of the Of-
fice of the Associate Chief Counsel  (In-
ternational).  However, other personnel
from the IRS and Treasury Department
participated in their development.

*   *   *   *   *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1.  The authority citation for
part 1 is amended by adding entries in nu-
merical order to read as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.883–1 is also issued under 26
U.S.C. 883.
Section 1.883–2 is also issued under 26
U.S.C. 883.
Section 1.883–3 is also issued under 26
U.S.C. 883.
Section 1.883–4 is also issued under 26
U.S.C. 883.
Section 1.883–5 is also issued under 26
U.S.C. 883. * * *

Par. 2.  Section 1.883–0 is added to
read as follows: 

§1.883–0 Outline of major topics.

This section lists the major paragraphs
contained in §§1.883–1 through 1.883–5.

§1.883–0 Outline of major topics.

§1.883–1 Exclusion of income from the
international operation of  ships or
aircraft.  

(a) General rule.
(b) Qualified income.
(c) Qualified foreign corporation.
(1) General rule.
(2) Stock ownership tests.
(3) Substantiation and reporting require-
ments.
(i) General rule.
(ii) Further documentation.
(4) Commissioner’s discretion to cure de-
fects in documentation.
(d) Qualified foreign country.
(e) Operation of ships or aircraft.
(1) General rule.
(2) Activities not considered operation of
ships or aircraft. 
(3) Definitions.
(i) Full charter.
(ii) Time charter.
(iii) Voyage charter.
(iv) Wet lease.
(v) Bareboat charter.
(vi) Dry lease.
(vii) Space or slot charter. 
(viii) Nonvessel operating common car-
rier (NVOCC). 
(ix) Code sharing arrangements.
(f) International operation.
(1) General rule.
(2) Determining whether income is from
international operation.
(i) International carriage of passengers.
(A) In general.
(B) Round trip travel on cruise ships. 
(ii) International carriage of cargo.
(iii) Bareboat charter of ships or aircraft

used in international operations.
(A) Ratio based on use.
(B) Ratio based on gross income. 
(g) Activities incidental to the interna-
tional operation of ships or aircraft.
(1) General rule.
(2) Activities not considered incidental to
the international operation of ships or air-
craft.
(h) Equivalent exemption.
(1) General rule.
(2) Determining equivalent exemptions
for each category of income.
(3) Special rule with respect to income tax
conventions.
(4) Exemptions not qualifying as equiva-
lent exemptions.            (i) General rule.
(ii) Reduced tax rate or time limited ex-
emption.
(iii) Inbound or outbound freight tax.
(iv) Exemptions for limited types of
cargo.
(v) Territorial tax systems.
(vi) Countries that tax on a residence
basis.
(vii) Exemptions within categories of in-
come.
(i) Treatment of possessions.
(j) Expenses related to exempt income not
deductible from non-exempt income.

§1.883–2 Treatment of publicly-traded
corporations.

(a) General rule.
(b) Established securities market.
(1) General rule.
(2) Exchanges with multiple tiers.
(3) Computation of dollar value of stock
traded.
(4) Over-the-counter market.
(5) Discretion to determine that an ex-
change does not qualify as an established
securities market.
(c) Primarily traded.
(d) Regularly traded.
(1) General rule.
(2) Classes of stock traded on a domestic
established securities market treated as
meeting trading requirements.
(3) Closely-held classes of stock not
treated as meeting trading requirements.
(i) General rule.
(ii) Exception.
(iii) Treatment of related persons.
(4) Anti-abuse rule.
(5) Example.
(e) Substantiation that a foreign corpora-
tion is publicly-traded.
(i) In general.
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(ii) Availability and retention of docu-
ments for inspection. 
(f) Reporting requirements. 

§1.883–3 Treatment of controlled foreign
corporations.

(a) General rule.
(b) Special rule for CFC’s with certain en-
tity shareholders.
(1) Income inclusion test.
(2) Examples.
(c) Substantiating CFC stock ownership.
(1) In general.
(2) Documentation from certain U.S.
shareholders.
(3) Availability and retention of docu-
ments for inspection.
(d) Reporting requirements. 

§1.883–4 Qualified shareholder stock
ownership test.

(a) General rule.
(b) Qualified shareholder.
(1) General rule.
(2) Residence of individual shareholders.
(i) General rule.
(ii) Tax home. 
(3) Certain income tax convention restric-
tions applied to shareholders.
(i) Application of restrictions.
(ii) Examples.
(4) Not-for-profit organizations.
(5) Pension funds.
(i) Pension fund defined.
(ii) Government pension funds.
(iii) Non-government pension funds.
(iv) Beneficiary of a pension fund. 
(c) Rules for determining constructive
ownership.
(1) General rules for attribution.
(2) Partnerships.
(i)General rule.
(ii) Partners resident in same country.
(iii) Examples.
(3) Trusts and estates.
(i) Beneficiaries.
(ii) Grantor trusts.
(4) Corporations that issue stock.
(5) Mutual insurance companies and simi-
lar entities.
(6) Computation of beneficial interests in
non-government pension funds.
(d) Substantiation of stock ownership.
(1) General rule.
(2) Application of general rule.
(i) Ownership statements.
(ii) Three-year period of validity.
(3) Special rules.
(i) Determining residence of certain

shareholders.
(ii) Special rule for registered sharehold-
ers owning less than one percent of
widely-held corporations.
(iii) Special rules for beneficiaries of pen-
sion funds.
(A) Government pension fund.
(B) Non-government pension fund.
(iv) Special rule for stock owned by pub-
licly-traded corporations.
(v) Special rule for not-for-profit organi-
zations.
(4) Ownership statements from share-
holders.
(i) Ownership statements from individu-
als.
(ii) Ownership statements from foreign
governments.
(iii) Ownership statements from publicly-
traded corporate shareholders.
(iv) Ownership statements from not-for-
profit organizations.
(v) Ownership statements from intermedi-
aries.
(A) General rule.
(B) Ownership statements from widely-
held intermediaries with registered share-
holders owning less than one percent of
such widely-held intermediary.
(C) Ownership statements from pension
funds.
(1) Ownership statements from govern-
ment pension funds.
(2) Ownership statements from non-gov-
ernment pension funds.
(3) Time for making determinations.
(5) Availability and retention of docu-
ments for inspection.
(e) Reporting requirements.

§1.883–5 Effective date.

(a) General rule.
(b) Election for retroactive application.
(c) Transition rule.

Par. 3.  Section 1.883–1 is revised to
read as follows:  
§1.883–1  Exclusion of income from the
international operation of ships or air-
craft.

(a) General rule.  A foreign corporation
shall exclude from its gross income for
U.S. tax purposes any income it derives
from the international operation of ships
or aircraft if such income is qualified in-
come under paragraph (b) of this section
and if the corporation is a qualified for-
eign corporation under paragraph (c) of
this section.  See paragraph (e) of this sec-
tion for the definition of the term opera-

tion of ships or aircraftand see paragraph
(f) of this section for the definition of the
term international operation.

(b) Qualified income.  Qualified in-
come is income from the international op-
eration of ships or aircraft that—

(1) Is properly includible in any of the
income categories described in paragraph
(h)(2) of this section; and

(2) Is the subject of an equivalent ex-
emption, as described in paragraph (h) of
this section, granted by the qualified for-
eign country in which the foreign corpo-
ration seeking qualified foreign corpora-
tion status is organized.  See paragraph
(d) of this section for the definition of the
term qualified foreign country.

(c) Qualified foreign corporation—(1)
General rule.  A qualified foreign corpo-
ration is a corporation, as defined in
§§301.7701–2(b) and 301.7701–3 of this
chapter, that is engaged in the interna-
tional operation of ships or aircraft and
that is organized in a qualified foreign
country.  To be a qualified foreign corpo-
ration the corporation must also satisfy
one of the three stock ownership tests de-
scribed in paragraph (c)(2) of this section
and satisfy the substantiation and report-
ing requirements described in paragraph
(c)(3) of this section.  A corporation may
be a qualified foreign corporation with re-
spect to one category of qualified income
but may not be with respect to another
category of income.  See paragraph (h)(2)
of this section for a discussion of cate-
gories of qualified income. 

(2) Stock ownership tests.  To be a qual-
ified foreign corporation the foreign cor-
poration generally must demonstrate and
document that more than fifty percent of
the value of its stock is owned by quali-
fied shareholders, as determined in
§1.883–4 (qualified shareholder stock
ownership test).  However, a foreign cor-
poration will not be required to demon-
strate that it satisfies the qualified share-
holder stock ownership test if it can
demonstrate either that its stock is primar-
ily and regularly traded on an established
securities market in a qualified foreign
country or in the United States, as deter-
mined under §1.883–2 (publicly-traded
test), or that it is a controlled foreign cor-
poration as determined under §1.883–3
(CFC test).

(3) Substantiation and reporting re-
quirements—(i) General rule.  To be a



qualified foreign corporation, a foreign
corporation must include the following
information in its Form ll20F, “U.S. In-
come Tax Return of a Foreign Corpora-
tion,” in the manner that the Form 1120F
and its accompanying instructions pre-
scribes—

(A) The corporation’s name and ad-
dress (including mailing code);

(B) The corporation’s U.S. taxpayer
identification number; 

(C) The foreign country in which the
corporation is organized; 

(D) The applicable authority for an
equivalent exemption, (e.g., a citation to
either a statute in the country where the
corporation is organized or a diplomatic
note between the foreign country where
the corporation was organized and the
United States that provides an equivalent
exemption, or to Rev. Rul. 97–31 (1997–1
C.B. 703) (see §601.601(d)(2) of this
chapter), if the foreign country is included
in Part II or III of the Table of countries
that currently provide an equivalent ex-
emption); 

(E) The category or categories of quali-
fied income for which an exemption is
being claimed; 

(F) A reasonable estimate of the
amount of each category of U.S. source
qualified income for which the exemption
is claimed; 

(G) Any other information required
under §1.883–2(f), 1.883–3(d), or
1.883–4(e); and

(H) Any other specified information.
(ii) Further documentation.  If the

Commissioner requests in writing that the
foreign corporation substantiate represen-
tations made under paragraph (c)(3)(i) of
this section, or under §1.883–2(f),
1.882–3(d) or 1.883–4(e), the foreign cor-
poration must provide the supporting doc-
umentation or substantiation within 60
days following the written request.  If the
foreign corporation does not provide all
of the information requested within the 60
day period but demonstrates that the fail-
ure was due to reasonable cause and not
willful neglect, the Commissioner may
grant the foreign corporation a 30-day ex-
tension to provide the supporting docu-
mentation or substantiation.  Whether a
failure to obtain the documentation or
substantiation in a timely manner was due
to reasonable cause shall be determined
by the Commissioner  after considering

all the facts and circumstances. 
(4) Commissioner’s discretion to cure

defects in documentation.  The Commis-
sioner retains the discretion to cure any
defects in the documentation where the
Commissioner is satisfied that the foreign
corporation would otherwise be a quali-
fied foreign corporation.

(d) Qualified foreign country.  A quali-
fied foreign country is a foreign country
that grants to corporations organized in
the United States an equivalent exemp-
tion, as described in paragraph (h) of this
section, for the category of qualified in-
come earned by the foreign corporation
seeking qualified foreign corporation sta-
tus.  A foreign country may be a qualified
foreign country with respect to one cate-
gory of income but not with respect to an-
other category of income, as described in
paragraph (h)(2) of this section.

(e) Operation of ships or aircraft—(1)
General rule.  Only a corporation that is
an owner, lessor or lessee of an entire ship
or aircraft used to carry cargo or passen-
gers for hire can be considered engaged in
the operation of ships or aircraft.  The
term operation of ships or aircraft, which
includes the operation of a single ship or
aircraft, means—

(i) Carriage of passengers or cargo for
hire;

(ii) Time or voyage charter of a ship, or
wet lease of an aircraft (full charter), as
defined in paragraph (e)(3) of this section;

(iii) Bareboat charter of a ship, or dry
lease of an aircraft, as defined in para-
graph (e)(3) of this section; or

(iv) Active participation by a foreign
corporation that is otherwise engaged in
the operation of ships or aircraft in a pool,
partnership, strategic alliance, joint oper-
ating agreement, code sharing or other
joint venture, that is itself engaged in the
operation of ships or aircraft.

(2) Activities not considered operation
of ships or aircraft.  A corporation that is
not engaged in any of the activities de-
scribed in paragraph (e)(1) of this section
shall not be considered engaged in the op-
eration of ships or aircraft.  Examples of
activities that do not constitute activities
described in (e)(1) include—

(i) The activities of a nonvessel-operat-
ing common carrier (NVOCC), as defined
in paragraph (e)(3)(viii) of this section;

(ii) Space or slot charter, as defined in
paragraph (e)(3)(vii) of this section; 

(iii) Ship management; 
(iv) Obtaining crews for ships or air-

craft not operated by the corporation; 
(v) The activities of a ship’s agent; 
(vi) Ship or aircraft brokering; 
(vii) Freight forwarding;  
(viii) The activities of travel agents and

tour operators; 
(ix) Rental by a container leasing com-

pany of containers and related equipment
for inland transportation; 

(x) Passive investment in an enterprise,
including a pool, partnership, strategic al-
liance, joint operating agreement, or other
joint venture, engaged in the international
operation of ships or aircraft; or

(xi) The activities of a concessionaire.  
(3) Definitions—(i) Full charter.  Full

charter (or full rental) means a time char-
ter or a voyage charter of a ship or a wet
lease of an aircraft.  

(ii) Time charter.  A time charter is a
contract for the use of a ship or aircraft for
a specific period of time during which the
owner/lessor of the ship or aircraft retains
control of the navigation and management
of the ship or aircraft (e.g., the
owner/lessor continues to be responsible
for the crew, supplies, repairs and mainte-
nance, fees and insurance, charges, com-
missions and other expenses connected
with the use of the ship or aircraft). 

(iii) Voyage charter.  A voyage charter
is a contract similar to a time charter ex-
cept that the ship or aircraft is chartered
for a specific voyage or flight rather than
for a specific period of time.   

(iv) Wet lease.  When a time charter or
voyage charter involves an aircraft, it is
referred to, in both cases, as a wet lease.

(v) Bareboat charter.  A bareboat
charter is a contract for the use of air-
craft whereby the charterer/lessee is in
complete possession, control, and com-
mand of the ship or aircraft and per-
forms functions normally performed by
the owner/lessor of the ship or aircraft.
For example, the charterer/lessee is re-
sponsible for the navigation and man-
agement of the ship or aircraft, the crew,
supplies, repairs and maintenance, fees,
insurance, charges, commissions and
other expenses connected with the use
of the ship or aircraft.  The owner/lessor
of the ship bears none of the expense or
responsibility of operation of the ship or
aircraft.

(vi) Dry lease.  When a bareboat char-
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ter involves an aircraft, it is referred to as
a dry lease. 

(vii) Space or slot charter.  A space or
slot charter is a contract for use of a cer-
tain amount of space (but less than all of
the space) on a ship or aircraft, and may
be on a time or voyage basis.  When used
in connection with passenger aircraft this
may be referred to as the sale of block
seats.

(viii) Nonvessel operating common
carrier (NVOCC).  A nonvessel operating
common carrier is an entity that holds it-
self out to the public as providing trans-
portation for hire, assumes responsibility
or has liability by law for safe transporta-
tion of shipments and arranges in its own
name with underlying carriers for the per-
formance of such transportation.  An
NVOCC is distinguishable from a char-
terer/lessee in that a charterer/lessee hires
and has control of all or part of a vessel.
An NVOCC is merely a customer of the
ocean common carrier.  Where an
NVOCC consolidates shipments and
holds itself out to the public as providing
transportation for hire, its services and li-
abilities are comparable to that of a
freight forwarder.  

(ix) Code-sharing arrangements.  Code
sharing is an arrangement in which one
air carrier puts its identification code on
the flight of another carrier.  This allows
the first carrier to hold itself out as pro-
viding service in markets where it does
not operate or where it operates infre-
quently.  Code sharing can range from a
very limited agreement involving only
one market, to alliances between interna-
tional carriers involving agreements on
joint marketing, baggage handling, one-
stop check-in service and sharing of fre-
quent flyer awards. 

(f) International operation—(1) Gen-
eral rule.  The term international opera-
tion means operation of ships or aircraft,
as defined in paragraph (e) of this section,
on voyages or flights that begin or end in
the United States, as determined in para-
graph (f)(2) of this section, and corre-
spondingly end or begin in a foreign
country.  The term does not include a voy-
age or flight that begins and ends in the
United States even if the voyage or flight
contains a segment extending beyond the
territorial limits of the United States with
no stop in a foreign country.  Operation of
ships or aircraft beyond the territorial lim-

its of the United States does not, in itself,
constitute international operation of ships
or aircraft. 

(2) Determining whether income is
from international operation.  Whether
income is derived from the international
operation of ships or aircraft is deter-
mined on a passenger-by-passenger basis
(as provided in paragraph (f)(2)(i) of this
section) and item of cargo-by-item of
cargo basis (as provided in paragraph
(f)(2)(ii) of this section).  In the case of
the bareboat charter of a ship or the dry
lease of an aircraft, whether the charter
income is derived from international op-
eration is determined by reference to the
use of the ship or aircraft by the lowest-
tier operator in the chain of lessees (as
provided in paragraph (f)(2)(iii) of this
section). 

(i) International carriage of passen-
gers—(A) In general.  Except in the case
of a round trip cruise, income from the
carriage of a passenger will be income
from the international operation of ships
or aircraft if the passenger is carried be-
tween a beginning point in the United
States and an ending point in a foreign
country and vice versa.  Carriage of a pas-
senger will be treated as ending at the pas-
senger’s final destination even if, en route
to the passenger’s final destination, a stop
is made at an intermediate point for refu-
eling, maintenance, or other business rea-
sons, provided the passenger does not
change aircraft or ships at the intermedi-
ate point.  Similarly, carriage of a passen-
ger will be treated as beginning at the pas-
senger’s point of origin even if,  en route
to the passenger’s final destination, a stop
is made at an intermediate point and the
passenger does not change aircraft or
ships at the intermediate point.  Carriage
of a passenger will be treated as begin-
ning or ending at a U.S. or foreign inter-
mediate point if the passenger changes
aircraft or ships at that intermediate point.

(B) Round trip travel on cruise ships.
In the case of the carriage of a passenger
on a round trip cruise that begins in the
United States, stops at a foreign interme-
diate port for shore excursions, refueling,
maintenance, or other business reasons,
and returns to the same or another U.S.
port, the carriage of such passenger on the
round trip cruise will be treated as inter-
national operation of a ship under para-
graph (f)(2)(i)(A) of this section.  Such a

round trip cruise may also include one or
more intermediate stops at a U.S. port or
ports for similar purposes. 

(ii) International carriage of cargo.  In-
come from the carriage of cargo will be
income from the international operation
of ships or aircraft if the cargo is carried
between a beginning point in the United
States and an ending point in a foreign
country or vice versa.  Carriage of cargo
will be treated as ending at the final desti-
nation of the cargo even if, en route to
that final destination, a stop is made at a
U.S. intermediate point, provided that the
cargo is transported to its ultimate desti-
nation on the same ship or aircraft.  If the
cargo is transferred to another ship or air-
craft, the carriage of the cargo may never-
theless be treated as ending at its final
destination if the same taxpayer transports
the cargo to and from the U.S. intermedi-
ate point and the cargo does not pass
through customs at the U.S. intermediate
point.  Similarly, carriage of cargo will be
treated as beginning at the cargo’s point
of origin, even if en route to its final desti-
nation, a stop is made at a U.S. intermedi-
ate point, provided that the cargo is trans-
ported to its ultimate destination on the
same ship or aircraft.  If the cargo is trans-
ferred to another ship or aircraft, the car-
riage of the cargo may nevertheless be
treated as beginning at the point of origin
if the same taxpayer transports the cargo
to and from the U.S. intermediate point
and the cargo does not pass through cus-
toms at the U.S. intermediate point.
Repackaging, recontainerization, or any
other activity involving the unloading of
the cargo at the U.S. intermediate point
will not change these results if the same
taxpayer transports the cargo to and from
the U.S. intermediate point and the cargo
does not pass through customs at the U.S.
intermediate point.

(iii) Bareboat charter of ships or air-
craft used in international operations.  If
a qualified foreign corporation bareboat
charters a ship or dry leases an aircraft to
a lessee and the lowest tier lessee-opera-
tor in the chain of ownership uses such
ship or aircraft for the international car-
riage of passengers or cargo for hire, as
described in paragraphs (f)(2)(i) and (ii)
of this section, the qualified foreign cor-
poration may exclude the proportion of
the bareboat charter income attributable
to such international operation of the ship
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or aircraft.  The foreign corporation must
use a reasonable method for determining
the proportion of the charter income that
is attributable to such international opera-
tion.  Two reasonable methods for deter-
mining the amount of charter income at-
tributable to the international operation of
the ship or aircraft are the following:

(A) Ratio based on use.  Multiply the
annual charter amount attributable to use
of the ship or aircraft by a lessee by a
ratio, the numerator of which is the total
number of days of uninterrupted travel on
voyages or flights of such ship or aircraft
between the United States and the farthest
point or points where cargo or passengers
are loaded en route to, or discharged en
route from, the United States, and the de-
nominator of which is the total number of
days in the smaller of the taxable year or
the particular charter period.  For this pur-
pose, the number of days during which
the ship or aircraft is not generating trans-
portation income, within the meaning of
section 863(c)(2), for example while the
ship or aircraft is out of service while
being repaired or maintained, should not
be included in the numerator of the ratio.  

(B) Ratio based on gross income.  Mul-
tiply the annual charter amount attribut-
able to the use of the ship or aircraft by
the lessee by a ratio, the numerator of
which is the U.S. source gross transporta-
tion income (USSGTI as that term is de-
fined in section 887(b)) earned from the
operation of the vessel or aircraft by the
lowest tier lessee-operator, and the de-
nominator of which is the total gross in-
come of such lessee-operator from the op-
eration of the ship or aircraft during the
smaller of the taxable year or the term of
the charter, if such information is avail-
able.  An allocation based on the net in-
come of such lessee-operator will not be
considered reasonable for this purpose.    

(g) Activities incidental to the interna-
tional operation of ships or aircraft—(1)
General rule.  Certain activities of an op-
erator of ships or aircraft are so closely re-
lated to the primary activity of operation
of ships or aircraft that they are consid-
ered incidental to such operations.  In-
come from these incidental activities is el-
igible for the reciprocal exemption under
this section.  Examples of activities of a
foreign corporation engaged in the inter-
national operation of ships or aircraft that
may be considered incidental to such op-

eration include—
(i) Contracting for the international car-

riage of cargo or passengers, as defined in
paragraph (f) of this section, using a space
or slot charter, alliance, code sharing or
similar arrangement, on ships or aircraft
operated by another carrier;

(ii) Temporary investment of working
capital funds;

(iii) Sale of tickets for an international
voyage by a ship operator for another ship
operator;

(iv) Sale of tickets for an international
flight by an air carrier for another air car-
rier; 

(v) Rental of containers in connection
with the international carriage of goods
by sea by the operator of a ship or by air
by the operator of an aircraft; 

(vi) Contracting with concessionaires
for performance of services onboard dur-
ing the international operation of the op-
erator’s ship or aircraft as the case may
be; or 

(vii) Bareboat charter of ships or air-
craft normally used by the operator in in-
ternational operation but currently not
needed, if the ship or aircraft is used by
the lessee for international voyages or
flights. 

(2) Activities not considered incidental
to the international operation of ships or
aircraft.  Examples of activities that are
not considered to be incidental to the in-
ternational operation of ships or aircraft
by an operator include—

(i) The sale of or arranging for train
travel, bus transfers, land tour packages,
or port city hotel accommodations within
the United States or a foreign country, or
the sale of airline tickets by a cruise ship
operator or cruise tickets by an air carrier;

(ii) The sale or rental of real property;
(iii) Treasury activities involving the

investment of excess funds or funds
awaiting repatriation generated by the op-
eration of ships or aircraft; 

(iv) Rental of containers for a domestic
leg of transportation in connection with
international carriage of cargo; 

(v) Passive investment in an enterprise
engaged in the international operation of
ships or aircraft; 

(vi) Services performed for parties
other than passengers, consignors or con-
signees, such as ground services at ports
or airports or ship or aircraft maintenance;
or

(vii) The carriage of passengers or
cargo on ships or aircraft on domestic
legs, not treated as international operation
under paragraph (f) of this section, either
by the foreign operator or by a U.S. oper-
ator that is a member with the foreign op-
erator in a pool, partnership, strategic al-
liance, joint operating agreement, code
sharing or other joint venture, that is itself
engaged in the operation of ships or air-
craft.

(h) Equivalent exemption—(1) General
rule.  A foreign country grants an equiva-
lent exemption when it exempts from tax-
ation income from the international oper-
ation of ships or aircraft derived by
corporations organized in the United
States.  Whether a foreign country pro-
vides an equivalent exemption must be
determined separately with respect to
each category of income, as provided in
paragraph (h)(2) of this section.  How-
ever, an equivalent exemption may be
available for income derived from the in-
ternational operation of ships even though
income derived from the international op-
eration of aircraft may not be exempt, and
vice versa.  For rules regarding sharehold-
ers resident in a foreign country that of-
fers an exemption under an income tax
convention, see §1.883–4(b)(3).  An
equivalent exemption may exist where the
foreign country— 

(i) Generally imposes no tax on in-
come, including income from the interna-
tional operation of ships or aircraft; 

(ii) Specifically provides a domestic
law tax exemption for income derived
from the international operation of ships
or aircraft, either by statute, decree, or
otherwise; or

(iii) Exchanges diplomatic notes with
the United States, or  enters into an agree-
ment with the United States, that provides
for a reciprocal exemption under section
883.

(2) Determining equivalent exemptions
for each category of income.  Whether a
foreign country grants an equivalent ex-
emption is determined separately with re-
spect to each category of income listed in
paragraphs (h)(2)(i) through (vii) of this
section and is determined separately with
respect to income from the operation of
ships and income from the operation of
aircraft.  Where an exemption is unavail-
able in the foreign country for a particular
category of income, a foreign corporation
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organized in that country shall not be per-
mitted to exempt that category of income
from U.S. tax under this section, even
though the foreign country may grant an
equivalent exemption for other categories
of income.  An equivalent exemption may
be available for income derived from the
international operation of ships even
though income derived from the interna-
tional operation of aircraft may not be ex-
empt, and vice versa.  A separate determi-
nation of whether a foreign country grants
an equivalent exemption must be made
for each of the following categories of in-
come—

(i) Income from the carriage of cargo
and passengers (operating income);

(ii) Time or voyage (full) charter in-
come (or full rental);

(iii) Bareboat charter income (or bare-
boat rental);

(iv) Incidental bareboat charter income
(or incidental bareboat rental);

(v) Incidental container-related in-
come;

(vi) Income incidental to the operation
of ships or aircraft other than incidental
income described in paragraphs (h)(2)(iv)
and (v) of this section; and

(vii) Capital gains of the operator from
the sale, exchange or other disposition of
a ship, aircraft, container or related equip-
ment or other moveable property used by
that operator in the international operation
of ships or aircraft.

(3) Special rule with respect to income
tax conventions.  If a corporation is orga-
nized in a foreign country that provides an
equivalent exemption only through an in-
come tax convention with the United
States, the foreign corporation must sat-
isfy the terms of that convention before it
can receive a benefit under the convention
and the foreign corporation may not claim
an exemption under section 883.  If, how-
ever, the corporation is organized in a for-
eign country that offers an equivalent ex-
emption under an income tax convention
and also by some other means, such as by
diplomatic note or domestic law, the for-
eign corporation may choose annually
whether it will claim benefits under sec-
tion 894 and the income tax convention or
an exemption under section 883.  This
choice will apply with respect to all in-
come of the corporation from the interna-
tional operation of ships or aircraft and
the choice cannot be made separately with

respect to different categories of such in-
come.  If a foreign corporation bases its
claim for an exemption on section 883
rather than the income tax convention, the
foreign corporation must satisfy all of the
requirements under this regulation to
qualify for an exemption from U.S. in-
come tax.  See §1.883–4(b)(3) for rules
regarding shareholders resident in a for-
eign country that offers an equivalent ex-
emption under a treaty.

(4) Exemptions not qualifying as equiv-
alent exemptions—(i) General rule.  Ex-
emptions provided to corporations orga-
nized in the United States by certain
foreign countries may not satisfy the
equivalent exemption requirements of this
section.  

(ii) Reduced tax rate or time limited ex-
emption.  The exemption granted by the
foreign country’s law or income tax con-
vention must be a complete exemption.
The exemption may not constitute merely
a reduction to a non-zero rate of tax levied
against corporations organized in the
United States engaged in the international
operation of ships or aircraft or a tempo-
rary reduction to a zero rate of tax for
only a limited period of time, such as in
the case of a tax holiday.

(iii) Inbound or outbound freight tax.
With respect to the carriage of cargo, the
foreign country must provide an exemp-
tion from tax for income from transport-
ing freight both inbound and outbound
before it will be considered to grant an
equivalent exemption.  A foreign country
that imposes tax only on outbound freight
will not be treated as granting an equiva-
lent exemption for income from transport-
ing freight inbound into that country.   

(iv) Exemptions for limited types of
cargo.  A foreign country must provide an
exemption from tax for income from
transporting all categories of cargo before
it will be considered to grant an equiva-
lent exemption.  For example, if a foreign
country were generally to impose tax on
income from the international carriage of
cargo but to provide a statutory exemp-
tion for income from transporting agricul-
tural products, the foreign country would
not be considered to grant an equivalent
exemption with respect to income from
the international carriage of cargo and
passengers and would not be a qualified
foreign country with respect to that type
of income.

(v) Territorial tax systems.  A foreign
country with a territorial tax system will
be treated as granting an equivalent ex-
emption if it treats income from the inter-
national operation of ships or aircraft de-
rived by a U.S. corporation as 100 percent
foreign source and thereby not subject to
tax, even if the income is derived from a
voyage or flight that begins or ends in that
foreign country. 

(vi) Countries that tax on a residence
basis.  A foreign country that generally
provides an equivalent exemption to cor-
porations organized in the United States
but also imposes a residence-based tax on
certain corporations organized in the
United States, may nevertheless be con-
sidered to grant an equivalent exemption
if the residence-based tax is imposed only
on a corporation organized in the United
States that maintains its center of manage-
ment and control or other comparable at-
tributes in that foreign country.  If the res-
idence-based tax is imposed on
corporations organized in the United
States and engaged in the international
operation of ships or aircraft that are not
managed and controlled in that foreign
country, the foreign country shall not be
treated as a qualified foreign country and
shall not be considered to grant an equiva-
lent exemption for purposes of this sec-
tion.

(vii) Exemptions within categories of
income.  A foreign country must provide
an exemption from tax for all income in a
category of income, as defined in para-
graph (h)(2) of this section.  For example,
a country that exempts income from the
bareboat charter of passenger aircraft but
not the bareboat charter of cargo aircraft
does not provide an equivalent exemp-
tion.  However, an equivalent exemption
may be available for income derived from
the international operation of ships even
though income derived from the interna-
tional operation of aircraft may not be ex-
empt, and vice versa.

(i) Treatment of possessions.  A posses-
sion of the United States will be consid-
ered to grant an equivalent exemption and
will be treated as a qualified foreign coun-
try if it is on a mirror system.  The term
mirror systemrefers to the general applic-
ability in the possession of the Internal
Revenue Code of 1986, as amended, with
the name of the possession substituted for
“United States” where appropriate.  If a
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possession does not use a mirror system,
the possession may nevertheless be a
qualified foreign country if, for example,
it provides for an equivalent exemption
through its internal law.

(j) Expenses related to exempt income
not deductible from non-exempt income.
If a qualified foreign corporation derives
income from the international operation
of ships or aircraft as well as from a non-
exempt activity, and that income is effec-
tively connected with the conduct of a
trade or business within the United States,
the foreign corporation may not deduct
from income derived from a non-exempt
activity, any amount otherwise allowable
as a deduction from qualified shipping or
aircraft income if that income is excluded
under this proposed rule.  See section
265(a)(1).

Par. 4.  Sections 1.883–2 through
1.883–5 are added to read as follows:

§1.883–2 Treatment of publicly-traded
corporations.

(a) General rule.  A foreign corporation
shall satisfy the stock ownership test of
§1.883–1(c)(2) if it is considered a pub-
licly-traded corporation and satisfies the
substantiation and reporting requirements
of paragraphs (e) and (f) of this section.
To be considered a publicly-traded corpo-
ration, the stock of the foreign corpora-
tion must be primarily traded and regu-
larly traded on one or more established
securities markets, as those terms are de-
fined in paragraphs (b), (c), and (d) of this
section, in the United States or any quali-
fied foreign country.

(b) Established securities market—(1)
General rule.  For purposes of this sec-
tion, the term established securities mar-
ketmeans, for any taxable year—

(i) A foreign securities exchange that is
officially recognized, sanctioned, or su-
pervised by a governmental authority of
the country in which the market is lo-
cated, and has an annual value of shares
traded on the exchange exceeding $1 bil-
lion during each of the three calendar
years immediately preceding the begin-
ning of the taxable year;

(ii) A national securities exchange that
is registered under section 6 of the Securi-
ties Act of 1934 (15 U.S.C. 78f); 

(iii) A United States over-the-counter
market, as defined in paragraph (b)(4) of
this section; 

(iv) Any exchange designated under a

Limitation On Benefits article in a United
States income tax convention; and

(v) Any other exchange that the Secre-
tary may designate by regulation or other-
wise. 

(2) Exchanges with multiple tiers.  If an
exchange in a foreign country has more
than one tier or market level on which
stock may be separately listed or traded,
each such tier shall be treated as a sepa-
rate exchange.

(3) Computation of dollar value of
stock traded.  For purposes of paragraph
(b)(1)(i) of this section, the value in U.S.
dollars of shares traded during a calendar
year shall be determined on the basis of
the dollar value of such shares traded as
reported by the International Federation
of Stock Exchanges located in Paris, or, if
not so reported, then by converting into
U.S. dollars the aggregate value in local
currency of the shares traded using an ex-
change rate equal to the average of the
spot rates on the last day of each month of
the calendar year.   

(4) Over-the-counter market.  An over-
the-counter market is any market re-
flected by the existence of an interdealer
quotation system.  An interdealer quota-
tion system is any system of general cir-
culation to brokers and dealers that regu-
larly disseminates quotations of stocks
and securities by identified brokers or
dealers, other than by quotation sheets
that are prepared and distributed by a bro-
ker or dealer in the regular course of busi-
ness and that contain only quotations of
such broker or dealer.

(5) Discretion to determine that an ex-
change does not qualify as an established
securities market.  The Commissioner
may determine that a securities exchange
that otherwise meets the requirements of
this paragraph (b) of this section does not
qualify as an established securities mar-
ket, if—

(i) The exchange does not have ade-
quate listing, financial disclosure, or trad-
ing requirements (or does not adequately
enforce such requirements); or

(ii) There is not clear and convincing
evidence that the exchange ensures the
active trading of listed stocks.

(c) Primarily traded.  For purposes of
this section, stock of a corporation is pri-
marily traded on one or more established
securities markets, as defined in para-
graph (b) of this section, if, with respect

to each class of stock described in para-
graph (d)(1)(i) of this section (relating to
classes of stock relied on to meet the reg-
ularly traded test)—

(1) The number of shares in each such
class that are traded during the taxable
year on all established securities markets
in that country exceeds

(2) The number of shares in each such
class that are traded during that year on
established securities markets in any other
single foreign country.

(d) Regularly traded—(1) General
rule.  For purposes of this section, stock
of a corporation is regularly traded on one
or more established securities markets, as
defined in paragraph (b) of this section,
if—

(i) One or more classes of stock of the
corporation that, in the aggregate, repre-
sent 80 percent or more of the total com-
bined voting power of all classes of stock
of such corporation entitled to vote and of
the total value of the stock of such corpo-
ration are listed on such market or mar-
kets during the taxable year; and

(ii) With respect to each class relied on
to meet the 80 percent requirement of
paragraph (d)(1)(i) of this section— 

(A) Trades in each such class are ef-
fected, other than in de minimis quanti-
ties, on such market or markets on at least
60 days during the taxable year (or 1/6 of
the number of days in a short taxable
year); and

(B) The aggregate number of shares in
each such class that are traded on such
market or markets during the taxable year
are at least 10 percent of the average num-
ber of shares outstanding in that class dur-
ing the taxable year (or, in the case of a
short taxable year, a percentage that
equals at least 10 percent of the average
number of shares outstanding in that class
during the taxable year multiplied by the
number of days in the short taxable year,
divided by 365).

(2) Classes of stock traded on a domes-
tic established securities market treated
as meeting trading requirements.  A class
of stock that is traded during the taxable
year on an established securities market
located in the United States shall be con-
sidered to meet the trading requirements
of paragraph (d)(1)(ii) of this section if
the stock is regularly quoted by dealers
making a market in the stock.  A dealer
makes a market in a stock only if the
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dealer regularly and actively offers to, and
in fact does, purchase the stock from, and
sell the stock to, customers who are not
related persons (as defined in section
954(d)(3)) with respect to the dealer in the
ordinary course of a trade or business.

(3) Closely-held classes of stock not
treated as meeting trading requirement—
(i) General rule.  Except as provided in
paragraph (d)(3)(ii) of this section, a class
of stock of a foreign corporation listed on
an established securities market or mar-
kets and otherwise meeting the trading re-
quirements of paragraph (d)(1)(ii) of this
section shall not be treated as meeting the
trading requirements of paragraph
(d)(1)(ii) of this section (or the require-
ments of paragraph (d)(2) of this section)
for a taxable year if, at any time during
the taxable year, one or more persons who
own at least 5 percent of the value of the
outstanding shares of the class of stock (5
percent shareholders as determined under
paragraph (d)(3)(iii) of this section) own,
in the aggregate, 50 percent or more of
the value of the shares.  

(ii) Exception.  Notwithstanding the
general rule of paragraph (d)(3)(i) of this
section, a closely-held class of stock that
otherwise satisfies the trading require-
ments of paragraph (d)(1)(ii) of this sec-
tion may be treated as meeting such trad-
ing requirements if the foreign
corporation can establish that more than
50 percent of the value of the outstanding
shares of the class of stock is owned, or
treated as owned under §1.883–4(c), by
persons who are qualified shareholders,
within the meaning of §1.883–4(b), for
more than half the number of days during
the taxable year.  In addition, such per-
sons may not own their interests in the
foreign corporation either directly or by
applying the attribution rules of
§1.883–4(c) through bearer shares.  Fur-
ther, the foreign corporation must obtain
from such persons the relevant documen-
tation described in §1.883–4(d).

(iii) Treatment of related persons.  Solely
for purposes of determining whether a per-
son is a 5 percent shareholder, persons re-
lated within the meaning of section 267(b)
shall be treated as one person.  In determin-
ing whether two or more corporations are
members of the same controlled group
under section 267(b)(3), a person is consid-
ered to own stock owned directly by such
person, stock owned with the application of

section 1563(e)(1), and stock owned with
the application of section 267(c).  Further,
in determining whether a corporation is re-
lated to a partnership under section
267(b)(10), a person is considered to own
the partnership interest owned directly by
such person and the partnership interest
owned with the application of section
267(e)(3). 

(4) Anti-abuse rule.  Trades between
related persons described in section
267(b), as modified by paragraph
(d)(3)(iii) of this section, and trades con-
ducted in order to meet the requirements
of paragraph (d)(1) of this section (the
trading rule) shall be disregarded.  A class
of stock shall not be treated as meeting
the trading requirements of paragraph
(d)(1) of this section if there is a pattern of
trades conducted to meet the requirements
of paragraph (d)(1) of this section.  For
example, trades between two persons that
occur several times during the taxable
year may be treated as an arrangement or
a pattern of trades conducted to meet the
trading requirements of paragraph
(d)(1)(ii) of this section.

(5) Example.  The closely-held class of
stock rule in paragraph (d)(3) is illustrated
by the following example:

Example.  Closely-held exception—(i) Facts.  X
is a corporation organized in a qualified foreign
country.  X has one class of stock that is listed and
primarily traded on an established securities market
in the qualified foreign country.  The class of stock
of X also meets the trading requirements of para-
graph (d)(1)(ii) of this section.  However, the found-
ing family owns 60 percent of that class of stock
through Hold Co.  The remaining 40 percent is not
owned by any 5 percent shareholder.  Some of the
family members are U.S. residents, while the re-
maining family members are residents of the quali-
fied foreign country.  Individuals A and B are mem-
bers of the founding family and each owns 10
percent of the stock of Hold Co.

(ii) Analysis.  Because Hold Co owns 60 percent
of the class of stock, Hold Co is a 5 percent share-
holder and the class of stock will not be regularly
traded unless X can prove, applying the attribution
rules of §1.883–4(c), that more than 50 percent of
the stock of X is owned, or treated as owned under
§1.883–4(c), by residents of a qualified foreign
country.  If X can demonstrate that more than 50
percent of the stock held by Hold Co is owned by
qualified shareholders, X can meet this burden and
the stock of X will be regularly traded because the
exception in paragraph (d)(3)(ii) of this section
would apply. 

(e) Substantiation that a foreign corpo-
ration is publicly traded—(1) In general.
A foreign corporation that relies on the
publicly traded test of this section to es-
tablish that it is a qualified foreign corpo-

ration for purposes of §1.883–1(c)(2)
must substantiate that the stock of the for-
eign corporation is primarily and regu-
larly traded on an established securities
market.  If one of the classes of stock on
which the foreign corporation relies to
meet this test is closely-held within the
meaning of paragraph (d)(3)(i) of this sec-
tion, the foreign corporation must obtain
an ownership statement described in
§1.883–4(d) from each qualified share-
holder and intermediary that it relies upon
to satisfy the exception to the closely-held
class of stock rule, but only to the extent
such statement would be required if the
foreign corporation were relying on the
qualified shareholder test of §1.883–4
with respect to those shares of stock.  The
foreign corporation must also maintain
and provide to the Commissioner upon re-
quest a list of its shareholders of record
and any other relevant information known
to the foreign corporation.  

(2) Availability and retention of docu-
ments for inspection.  The documentation
described in paragraph (e)(1) of this sec-
tion must be retained by the corporation
seeking qualified foreign corporation sta-
tus (the foreign corporation) until the ex-
piration of the statute of limitations for
the taxable year of the foreign corporation
to which the documentation relates.  Such
documentation must be made available
for inspection by the Commissioner at
such time and such place as the Commis-
sioner may request in writing.

(f) Reporting requirements.  A foreign
corporation relying on this section to sat-
isfy the stock ownership requirements of
§1.883–1(c)(2) must provide the follow-
ing information that is current as of the
end of the corporation’s taxable year, in
addition to the information required in
§1.883–1(c)(3) to be included in its Form
1120F for the taxable year— 

(1) The name of the country in which
the stock is primarily traded; 

(2) The name of the established securi-
ties market or markets on which that the
stock is listed; 

(3) A description of each class of stock
relied upon to meet the requirements of
paragraph (d) of this section, including
the number of shares issued and outstand-
ing as of the close of the taxable year; 

(4) For each class of stock relied upon
to meet the requirements of paragraph (d)
of this section, if one or more 5 percent
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shareholders, as defined in paragraph
(d)(3)(i) of this section, own in the aggre-
gate 50 percent or more of the value of the
outstanding shares of that class of stock at
any time during the taxable year, state—

(i) The name and address of each 5 per-
cent shareholder of that class of stock and
each related person whose stock is treated
as owned by the 5 percent shareholder; 

(ii) For each qualified shareholder of
the closely-held class of stock upon
whom the corporation intends to rely to
satisfy the exception to the closely-held
class of stock rule of paragraph (d)(3)(ii)
of this section—

(A) The name of each such share-
holder;

(B) The percentage of the total value of
the stock held by each such shareholder;

(C) The address of record of each such
shareholder; 

(D) The country of residence of each
such shareholder, determined under
§1.883–4(b)(2)(residence of individual
shareholders) or §1.883–4(d)(3)(special
rules for residence of certain sharehold-
ers); 

(E) The portion of the taxable year of
the foreign corporation during which the
requisite ownership in the closely-held
block of stock by qualified shareholders
was satisfied; 

(5) The percentage of the value of the
class of stock represented by the widely-
held block of stock; and

(6) Any other specified information.
§1.883–3 Treatment of controlled foreign
corporations—(a) General rule.  A for-
eign corporation that is a controlled for-
eign corporation (CFC), as defined in sec-
tion 954(a), satisfies the stock ownership
test of §1.883–1(c)(2) if it meets the in-
come inclusion test in paragraph (b)(1) of
this section and satisfies the substantia-
tion and reporting requirements of para-
graphs (c) and (d) of this section, respec-
tively (the CFC test).  A CFC that fails the
income inclusion test of paragraph (b)(1)
of this section may not satisfy the stock
ownership test of §1.883–1(c)(2) unless
the CFC demonstrates that it meets either
the publicly traded test of §1.883–2 or the
qualified shareholder test of §1.883–4.

(b) Special rule for CFCs with certain
entity shareholders— (1) Income inclu-
sion test.  For purposes of these proposed
rules, a CFC will not be considered to sat-
isfy the requirements of paragraph (a) of

this section unless—
(i) Such corporation would be a CFC as

defined in section 957(a) if such section
were applied without regard to section
318(a)(4); and

(ii) More than 50 percent of the CFC’s
subpart F income (as defined in section
952) derived from the international opera-
tion of ships or aircraft is includible, pur-
suant to section 951, in the gross income
of one or more U.S. citizens, individual
residents of the United States or domestic
corporations for the taxable years of such
persons in which the taxable year of the
CFC ends. 

(2) Examples.  The income inclusion
test of this paragraph (b) is illustrated in
the following examples:

Example 1.  CFC earns U.S. source income from
the international operation of aircraft that is not ef-
fectively connected with the conduct of a U.S. trade
or business.  CFC is organized in a qualified foreign
country.  CFC is not a publicly traded corporation
and all of its U.S. shareholders, as defined in section
951(b), are domestic partnerships.  All of the part-
ners in those domestic partnerships are citizens and
residents of foreign countries.  Thus, the CFC fails
the income inclusion test of paragraph (b)(1) of this
section because no amount of the CFC’s relevant
subpart F income is includible in the gross income
of one or more U.S. citizens, individual residents of
the United States or domestic corporations.  There-
fore the CFC must satisfy the rules of §1.883–4, re-
garding the qualified shareholder stock ownership
test, in order to satisfy the stock ownership test of
§1.883–1(c)(2) and be considered a qualified foreign
corporation.

Example 2.  Ship Co is a CFC organized in a
qualified foreign country and is not a publicly traded
corporation.  Corp A, a domestic corporation, owns
50 percent of the value of the stock of Ship Co.  X, a
domestic partnership, owns the remaining 50 per-
cent of the value of the stock of Ship Co.  A U.S. cit-
izen is a partner owning a 20 percent interest in X.
Individual partners owning 80 percent of X are citi-
zens and residents of foreign countries.  There are no
special allocations of partnership income.  Ship Co
satisfies the income inclusion test of paragraph
(b)(1) of this section because 60 percent (50% +
(20% x 50%))of the subpart F income would be in-
cludible in the gross income of U.S. citizens or indi-
vidual residents of the United States or domestic
corporations.  If Ship Co satisfies the substantiation
and reporting requirements of paragraphs (c) and (d)
of this section, respectively and the reporting re-
quirements of §1.883–1(c)(3), it will be a qualified
foreign corporation.

(c)  Substantiating CFC stock owner-
ship—(1) In general.  A CFC relying on
this section to satisfy the stock ownership
test of §1.883–1(c)(2) must establish all
the facts necessary to satisfy the Commis-
sioner that it qualifies under the CFC test.
For purposes of the income inclusion test
of paragraph (b)(1) of this section, if the

CFC has one or more U.S. shareholders
that are domestic partnerships, estates, or
trusts, the proportionate interest of the
subpart F income of the CFC will not be
treated as includible in the gross income
of any partner, beneficiary or other inter-
est owner of such U.S. shareholder that is
a U.S. citizen, resident of the United
States or a domestic corporation unless
the CFC obtains the documentation de-
scribed in paragraph (c)(2) of this section.  

(2) Documentation from certain U.S.
shareholders—(i) In general.  A CFC can
only meet the documentation requirements
of paragraph (c)(1) of this section if the
CFC obtains the following documentation
from each U.S. shareholder that is a part-
nership, estate or trust, with respect to the
taxable year of the entity which ends with
or within the taxable year of the CFC—

(A) A copy of the Form 5471, “Infor-
mation Return of U.S. Persons With Re-
spect to Certain Foreign Corporations,” if
required to be filed with the U.S. share-
holder’s return and with the Internal Rev-
enue Service Center, Philadelphia PA
19255; 

(B) A written statement, signed under
penalties of perjury by a person autho-
rized to sign the U.S. Federal tax return of
the U.S. shareholder, providing the fol-
lowing information with respect to each
U.S. citizen, individual resident of the
United States or domestic corporation that
is a partner, beneficiary or other interest
owner of each such U.S. shareholder and
upon whom the CFC intends to rely to
satisfy the income inclusion test of para-
graph (b)(1) of this section—

(1) The name, address (if not a non-res-
idential address, such as a post office box
or in care of a financial intermediary or
stock transfer agent), and taxpayer identi-
fication number;

(2) The interest owner’s proportionate
interest in the U.S. shareholder that re-
flects that owner’s share of subpart F in-
come required to be included in income
on such interest owner’s U.S. Federal in-
come tax return; 

(3) The percentage of the vote and the
percentage of the value of shares of the
CFC owned by each such interest owner;
and 

(C)  Any other specified information.
(ii) Availability and retention of docu-

ments for inspection.  The documentation
described in paragraph (c)(2)(i) of this
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section must be retained by the corpora-
tion seeking qualified foreign corporation
status (the CFC) until the expiration of the
statute of limitations for the taxable year
of the CFC to which the documentation
relates.  Such documentation must be
made available for inspection by the
Commissioner at such place as the Com-
missioner may request in writing.

(d) Reporting requirements.  A foreign
corporation that relies on the CFC test of
this section to satisfy the stock ownership
test of §1.883–1(c)(2), must provide the
following information in addition to the
information required in §1.883–1(c)(3) to
be included in its Form 1120F for the tax-
able year.  The information must be cur-
rent as of the end of the corporation’s tax-
able year and must include the
following—  

(1) The name, address in the corporate
records (if that address is not a non-resi-
dential address such as a post office box
or in care of a financial intermediary or
stock transfer agent) and taxpayer identi-
fication number of each U.S. shareholder
of the CFC;

(2) The percentage of the value of the
shares of the CFC that is owned by each
U.S. shareholder, as defined in section
957(a) if such section were applied with-
out regard to section 318(a)(4); 

(3) If one or more of the U.S. sharehold-
ers is a domestic partnership, estate or
trust, the name, address, taxpayer identifi-
cation number and percentage of the vote
and the percentage of the value of shares of
the CFC owned by each interest owner of
each such U.S. shareholder that is a U.S.
citizen, individual resident of the United
States or a domestic corporation; and

(4) Any other specified information. 

§1.883–4 Qualified shareholder stock
ownership test.

(a) General rule.  A foreign corporation
shall satisfy the stock ownership test of
§1.883–1(c)(2) if more than 50 percent of
its stock (by value) is owned, or treated as
owned by applying the attribution rules of
paragraph (c) of this section, for at least
half of the number of days in the foreign
corporation’s taxable year by one or more
qualified shareholders.  In addition, a for-
eign corporation must meet the substanti-
ation and reporting requirements of para-
graphs (d) and (e) of this section.

(b) Qualified shareholder—(1) Gen-
eral rule. A shareholder is a qualified

shareholder only if the shareholder—  
(i) Is a resident of a country that offers

an equivalent exemption for the same
type of income (as described in §1.883–
1(h)(2)), as that earned by the foreign cor-
poration and for which the foreign corpo-
ration is seeking an exemption;

(ii) Does not own its interest in the for-
eign corporation through bearer shares ei-
ther directly or by applying the attribution
rules of paragraph (c) of this section;

(iii) Provides to the foreign corporation
the documentation required in paragraph
(d) of this section and the foreign corpora-
tion meets the reporting requirements of
paragraph (e) of this section with respect
to such shareholder; and

(iv) Is described in one of the following
categories of qualified shareholders—

(A) An individual not described in
paragraph (b)(1)(iv)(E) of this section
(whose residency is determined under
paragraph (b)(2) of this section);

(B) The government of a qualified for-
eign country (or a political subdivision or
local authority of such country);

(C) A foreign corporation that is orga-
nized in a qualified foreign country and
meets the publicly traded rules of
§1.883–2; 

(D) A not-for-profit organization de-
scribed in paragraph (b)(4) of this section
that is not a pension fund as defined in
paragraph (b)(5) of this section and that is
organized in a qualified foreign country;
or

(E) A beneficiary of a pension fund (as
defined in paragraph (b)(5)(iv) of this sec-
tion) administered in or by a qualified for-
eign country (whose residency is deter-
mined under paragraph (d)(3)(iii) of this
section).

(2) Residence of individual sharehold-
ers—(i) General rule.  An individual not
described in paragraph (b)(1)(iv)(E) of
this section is a resident of a qualified for-
eign country only if the individual is fully
liable to tax as a resident in such country
(e.g., an individual who is liable to tax on
a remittance basis in a foreign country
will not be treated as a resident of that
country) and, in addition—  

(A) The individual’s tax home, within
the meaning of paragraph (b)(2)(ii) of this
section, is within that qualified foreign
country for 183 days or more of the tax-
able year; or 

(B) The individual is treated as a resi-

dent of a qualified foreign country based
on special rules pursuant to paragraph
(d)(3) of this section.

(ii) Tax home.  For purposes of this sec-
tion, an individual’s tax home is considered
to be located at the individual’s regular or
principal (if more than one regular) place of
business.  If the individual has no regular or
principal place of business because of the
nature of his business (or lack of a busi-
ness), then the individual’s tax home is lo-
cated at his regular place of abode in a real
and substantial sense.  If an individual has
no regular or principal place of business
and no regular place of abode in a real and
substantial sense in a qualified foreign
country for 183 days or more of the taxable
year, that individual does not have a tax
home for purposes of this section.

(3) Certain income tax convention re-
strictions applied to shareholders—(i)
Application of restrictions.  A shareholder
otherwise described in paragraph (b)(1) of
this section may be a resident of a foreign
country that provides an equivalent ex-
emption for the category of income at
issue through an income tax convention
with the United States.  If the shareholder
relies on the convention to demonstrate
that the country of residence provides an
equivalent exemption and the convention
has a requirement in the shipping and air
transport article other than residence,
such as place of registration or documen-
tation of the ship or aircraft, or in the lim-
itation on benefits (LOB) article, such as
a percentage of resident ownership, the
shareholder is not a qualified shareholder
unless the corporation seeking qualified
foreign corporation status would satisfy
any such additional requirement if it were
organized in such foreign country. 

(ii) Examples.  The rules of this para-
graph (b)(3) are illustrated by the follow-
ing examples:

Example 1. LOB article requiring additional
Country B ownership.  Ship Co is organized in
Country A.  Country A provides an equivalent ex-
emption through a diplomatic note.  Eighty percent
of the value of the shares of Ship Co is owned by a
resident of Country B.  Country B provides an
equivalent exemption only through an income tax
convention with the United States.  The limitation
on benefits article in the income tax convention be-
tween the United States and Country B requires that
more than 75 percent of the value of the shares of a
Country B corporation must be owned by residents
of Country B before such corporation could receive
benefits under the income tax convention.  In accor-
dance with paragraph (b)(3) of this section, in order
for the Country B resident to be a qualified share-
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holder, Ship Co must meet the LOB requirements of
the United States/Country B income tax convention
applied as if Ship Co were a Country B corporation.
Because 80 percent of the value of the shares of Ship
Co is owned by a resident of Country B, this require-
ment is satisfied and the Country B shareholder may
be a qualified shareholder. 

Example 2.  Income tax convention requiring reg-
istration of ship.  Ship Co is organized in Country X
and owned entirely by residents of Country Y.
Country X’s domestic law grants an equivalent ex-
emption to shipping corporations organized in the
United States.  Country Y grants an equivalent ex-
emption for shipping income through an income tax
convention between the United States and Country
Y.  Article 8 of the income tax convention provides
that the exemption will apply only if the ships are
registered in the contracting state of the taxpayer’s
country of residence.  Ship Co owns a ship regis-
tered in Country Y and a ship registered in Country
Z.  In accordance with paragraph (b)(3) of this sec-
tion, in order for the Country Y resident to be a qual-
ified shareholder, Ship Co must meet the flagging
requirements of the United States/Country Y income
tax convention applied as if Ship Co were a Country
Y corporation.  Thus, the Country Y shareholders
may be qualified shareholders with respect to in-
come earned by the ship registered in Country Y but
not with respect to the income earned by the ship
registered in Country Z.  Thus, if Ship Co otherwise
satisfies the requirements of this proposed rule, Ship
Co may exclude its income derived from the interna-
tional operation of the ship registered in Country Y
from gross income for purposes of its United States
income tax, but may not exclude its income from the
international operation of the ship registered in
Country Z.  

(4) Not-for-profit organizations.  A not-
for-profit organization is a qualified
shareholder if it meets the following re-
quirements—

(i) It is a corporation, association tax-
able as a corporation, trust, fund, founda-
tion, league or other entity operated ex-
clusively for religious, charitable,
educational, or recreational purposes, and
not organized for profit;

(ii) It is generally exempt from tax in
its country of organization by virtue of its
not-for-profit status; and

(iii) Either—
(A) More than 50 percent of its annual

support is expended on behalf of persons
described in paragraph (b)(1)(i) of this
section (see paragraph (d)(3)(v) of this
section for rules regarding the residence
of individual beneficiaries); or

(B) More than 50 percent of its annual
support is derived from persons described
in paragraph (b)(1)(i) of this section (see
paragraph (d)(3)(v) of this section for
rules regarding the residence of individual
supporters).

(5) Pension funds—(i) Pension fund

defined.  The term pension fundshall
mean a government pension fund or a
non- government pension fund, as those
terms are defined, respectively, in para-
graph (b)(5)(ii) and paragraph (b)(5)(iii)
of this section, that is a trust, fund, foun-
dation, or other entity that is established
exclusively for the benefit of employees
or former employees of one or more em-
ployers, the principal purpose of which is
to provide retirement, disability, and
death benefits to beneficiaries of such en-
tity and persons designated by such bene-
ficiaries in consideration for prior ser-
vices rendered. 

(ii) Government pension funds.  A gov-
ernment pension fund is a pension fund
that is a controlled entity of a foreign sov-
ereign within the principles of
§1.892–2T(c)(1) (relating to pension
funds established for the benefit of em-
ployees or former employees of a foreign
government).

(iii) Non-government pension funds.  A
non-government pension fund is a pen-
sion fund that—

(A) Is administered in a foreign country
and is subject to supervision or regulation
by a governmental authority (or other au-
thority delegated to perform such supervi-
sion or regulation by a governmental au-
thority) in such country; 

(B) Is generally exempt from income
taxation in its country of administration;

(C) Has 100 or more beneficiaries; and 
(D) The trustees, directors or other ad-

ministrators of which pension fund pro-
vide the documentation required in para-
graph (d) of this section. 

(iv) Beneficiary of a pension fund.  The
term beneficiary of a pension fundshall
mean any person who has made contribu-
tions to a pension fund, as that term is de-
fined in paragraph (b)(5)(i) of this sec-
tion, or on whose behalf contributions
have been made, and who is currently re-
ceiving retirement, disability, or death
benefits from the pension fund or can rea-
sonably be   expected to receive such ben-
efits in the future, whether or not the per-
son’s right to receive benefits from the
fund has vested.  See paragraph (c)(6) of
this section for rules regarding the com-
putation of stock ownership through non-
government pension funds.  

(c) Rules for determining constructive
ownership—(1) General rules for attribu-
tion.  For purposes of applying the excep-

tion to the closely-held test of
§1.883–2(d)(3)(ii) and paragraph (a) of this
section, stock owned by or for a corpora-
tion, partnership, trust, estate, or mutual in-
surance company or similar entity shall be
treated as owned proportionately by its
shareholders, partners, beneficiaries,
grantors, or other interest holders as pro-
vided in paragraphs (c)(2)through (6) of this
section.  The proportionate interest rules of
this paragraph (c) shall apply successively
upward through a chain of ownership, and a
person’s proportionate interest shall be com-
puted for the relevant days or period that is
taken into account in determining whether a
foreign corporation satisfies the require-
ments of paragraph (a) of this section.
Stock treated as owned by a person by rea-
son of this paragraph (c) shall be treated as
actually owned by such person for purposes
of this section.  An owner of an interest in an
association taxable as a corporation shall be
treated as a shareholder of such association
for purposes of this paragraph (c).

(2) Partnerships—(i) General rule.  A
partner shall be treated as having an inter-
est in stock of a foreign corporation
owned by a partnership in proportion to
the least of— 

(A) The partner’s percentage distribu-
tive share of the partnership’s dividend in-
come from the stock;

(B) The partner’s percentage distribu-
tive share of gain from disposition of the
stock by the partnership; or

(C) The partner’s percentage distribu-
tive share of the stock (or proceeds from
the disposition of the stock) upon liquida-
tion of the partnership.

(ii) Partners resident in the same coun-
try.  For purposes of this paragraph, all
qualified shareholders that are partners in a
partnership and that are residents of, or or-
ganized in, the same qualified foreign
country shall be treated as one partner.
Thus, the percentage distributive shares of
dividend income, gain and liquidation
rights of all qualified shareholders that are
partners in a partnership and that are resi-
dents of, or organized in, the same quali-
fied foreign country are aggregated prior to
determining the least of the three percent-
ages set out in paragraph (c)(2)(i) of this
section.  For the meaning of the term resi-
dent, see paragraph (b)(2) of this section.

(iii) Examples.  The rules of paragraph
(c)(2)(ii) of this section are illustrated by
the following examples:

2000–8  I.R.B. 675 February 22, 2000



Example 1.  Stock held solely by qualified share-
holders through a partnership.  Country X grants an
equivalent exemption. A and B are individual resi-
dents of Country X and are qualified shareholders
within the meaning of paragraph (b)(1) of this sec-
tion.  A and B are the sole partners of Partnership P.
P’s only asset is the stock of Corporation Z, a Coun-
try X corporation seeking a reciprocal exemption
under this section.  A’s distributive share of P’s in-
come and gain on the disposition of P’s assets is 80
percent, but A’s distributive share of P’s assets (or
the proceeds therefrom) on P’s liquidation is 20 per-
cent.  B’s distributive share of P’s income and gain is
20 percent and B is entitled to 80 percent of the as-
sets (or proceeds therefrom) on P’s liquidation.
Under the attribution rules of paragraph (c)(2)(ii) of
this section, A and B will be treated as a single part-
ner owning in the aggregate 100 percent of the stock
of Z owned by P. 

Example 2.  Stock held by both qualified and
non-qualified shareholders through a partnership.
Assume the same facts as in Example 1except that
C, an individual who is not a resident of a qualified
foreign country, is also a partner in P and that C’s
distributive share of P’s income is 60 percent.  The
distributive shares of A and B are the same as in Ex-
ample 1except that A’s distributive share of income
is 20 percent.  Under the attribution rules of para-
graph (c)(2)(ii) of this section, qualified sharehold-
ers A and B will be treated as a single partner own-
ing in the aggregate 40 percent of the stock of Z
owned by P (i.e., the lowest aggregate percentage of
A and B’s distributive shares of dividend income (40
percent), gain (100 percent), and liquidation rights
(100 percent) with respect to the Z stock).  Thus, Z
fails to satisfy the ownership requirements of para-
graph (a) of this section.

Example 3.  Stock held through tiered partner-
ships.  Country X grants an equivalent exemption. A
and B are individual residents of Country X and are
qualified shareholders within the meaning of para-
graph (b)(1) of this section.  A and B are the sole
partners of Partnership P.  P is a partner in Partner-
ship P1, which owns the stock of Corporation Z, a
Country X corporation seeking a reciprocal exemp-
tion under this section.  Assume that P’s distributive
share of the dividend income, gain and liquidation
rights with respect to the Z stock held by P1 is 40
percent.  Assume that of the remaining partners of
P1 only D is a qualified shareholder.  D’s distribu-
tive share of P1’s dividend income and gain is 15
percent; D’s distributive share of P1’s assets on liq-
uidation is 25 percent.  Under the attribution rules of
paragraph (c)(2)(ii) of this section, A and B, treated
as a single partner, will own 40 percent of the Z
stock owned by P1 (100 percent X 40 percent) and
D will be treated as owning 15 percent of the Z stock
owned by P1 (the least of D’s dividend income (15
percent), gain (15 percent), and liquidation rights
(25 percent) with respect to the Z stock).  Thus, 55
percent of the Z stock owned by P1 is treated as
owned by qualified shareholders. 

(3) Trusts and estates—(i) Beneficia-
ries.  In general, an individual shall be
treated as having an interest in stock of a
foreign corporation owned by a trust or
estate in proportion to the individual’s ac-
tuarial interest in the trust or estate, as
provided in section 318(a)(2)(B)(i), ex-

cept that an income beneficiary’s actuarial
interest in the trust will be determined as
if the trust’s only asset were the stock.
The interest of a remainder beneficiary in
stock will be equal to 100 percent minus
the sum of the percentages of any interest
in the stock held by income beneficiaries.
The ownership of an interest in stock
owned by a trust shall not be attributed to
any beneficiary whose interest cannot be
determined under the preceding sentence,
and any such interest, to the extent not at-
tributed by reason of this paragraph
(c)(3)(i), shall not be considered owned
by a beneficiary unless all potential bene-
ficiaries with respect to the stock are qual-
ified shareholders.  In addition, a benefi-
ciary’s actuarial interest will be treated as
zero to the extent that someone other than
the beneficiaries is treated as owning the
stock under paragraph (c)(3)(ii) of this
section.  A substantially separate and in-
dependent share of a trust, within the
meaning of section 663(c), shall be
treated as a separate trust for purposes of
this paragraph (c)(3)(i), provided that
payment of income, accumulated income
or corpus of a share of one beneficiary (or
group of beneficiaries) cannot affect the
proportionate share of income, accumu-
lated income or corpus of another benefi-
ciary (or group of beneficiaries).

(ii) Grantor trusts.  A person is treated
as the owner of stock of a foreign corpo-
ration owned by a trust to the extent that
the stock is included in the portion of the
trust that is treated as owned by the per-
son under sections 671 through 679 (relat-
ing to grantors and others treated as sub-
stantial owners).

(4) Corporations that issue stock.  A
shareholder of a corporation that issues
stock shall be treated as owning stock of a
foreign corporation that is owned by such
corporation on any day in a proportion
that equals the value of the stock owned
by such shareholder to the value of all
stock of such corporation.  If, however,
there is an agreement, express or implied,
that a shareholder of a corporation will
not receive distributions from the earn-
ings of stock owned by the corporation,
the shareholder will not be treated as
owning that stock owned by the corpora-
tion.

(5) Mutual insurance companies and
similar entities.  Stock held by a mutual
insurance company, mutual savings bank,

or similar entity (including an association
taxable as a corporation that does not
issue stock interests) shall be considered
owned proportionately by the policy hold-
ers, depositors, or other owners in the
same proportion that such persons share
in the surplus of such entity upon liquida-
tion or dissolution.     

(6) Computation of beneficial interests
in non-government pension funds.  Stock
held by a pension fund shall be consid-
ered owned by the beneficiaries of the
fund equally on a pro-rata basis if—

(i) The pension fund meets the require-
ments of paragraph (b)(5)(iii) of this sec-
tion;

(ii) The trustees, directors or other ad-
ministrators of the pension fund have no
knowledge, and no reason to know, that a
pro-rata allocation of interests of the fund
to all beneficiaries would differ signifi-
cantly from an actuarial allocation of in-
terests in the fund (or, if the beneficiaries’
actuarial interest in the stock held directly
or indirectly by the pension fund differs
from the beneficiaries’s actuarial interest
in the pension fund, the actuarial interests
computed by reference to the beneficia-
ries’ actuarial interest in the stock);

(iii) Either—
(A) Any overfunding of the pension

fund would be payable, pursuant to the
governing instrument or the laws of the
foreign country in which the pension fund
is administered, only to, or for the benefit
of, one or more corporations that are orga-
nized in the country in which the pension
fund is administered, individual benefi-
ciaries of the pension fund or their desig-
nated beneficiaries, or social or charitable
causes (the reduction of the obligation of
the sponsoring company or companies to
make future contributions to the pension
fund by reason of overfunding shall not it-
self result in such overfunding being
deemed to be payable to or for the benefit
of such company or companies); or

(B) The foreign country in which the
pension fund is administered has laws that
are designed to prevent overfunding of a
pension fund and the funding of the pen-
sion fund is within the guidelines of such
laws; or

(C) The pension fund is maintained to
provide benefits to employees in a partic-
ular industry, profession, or group of in-
dustries or professions and employees of
at least 10 companies (other than compa-
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nies that are owned or controlled, directly
or indirectly, by the same interests) con-
tribute to the pension fund or receive ben-
efits from the pension fund; and  

(iv) The trustees, directors or other ad-
ministrators provide the relevant docu-
mentation as required in paragraph (d) of
this section.  

(d) Substantiation of stock
ownership—(1) General rule.  A foreign
corporation that relies on this section to
satisfy the ownership requirements of
§1.883–1(c)(2), must establish all the
facts necessary to satisfy the Commis-
sioner that more than 50 percent of the
value of its shares is owned, or treated as
owned applying paragraph (c) of this sec-
tion, by qualified shareholders.  A foreign
corporation cannot meet this requirement
with respect to any stock that is issued in
bearer form.  A shareholder that holds
shares in the foreign corporation either di-
rectly or indirectly in bearer form cannot
be a qualified shareholder. 

(2) Application of general rule—(i)
Ownership statements.  Except as pro-
vided in paragraph (d)(3) of this section, a
person shall only be treated as a qualified
shareholder of a foreign corporation if—

(A) For the relevant period, the person
completes an ownership statement de-
scribed in paragraph (d)(4) of this section
or has a valid ownership statement in ef-
fect under paragraph (d)(2)(ii) of this sec-
tion; 

(B) In the case of a person owning
stock in the foreign corporation indirectly
through one or more intermediaries (in-
cluding mere legal owners or recordhold-
ers acting as nominees), each intermedi-
ary in the chain of ownership between
that person and the foreign corporation
seeking qualified foreign corporation sta-
tus completes an intermediary ownership
statement described in paragraph
(d)(4)(v) of this section or has a valid in-
termediary ownership statement in effect
under paragraph (d)(2)(ii) of this section;
and

(C) The foreign corporation seeking
qualified foreign corporation status ob-
tains the statements described in para-
graphs (d)(2)(i)(A) and (B) of this sec-
tion.

(ii) Three-year period of validity.  The
ownership statements required in para-
graph (d)(2)(i) of this section shall remain
valid until the earlier of the last day of the

third calendar year following the year in
which the ownership statement is signed,
or the day that a change of circumstance
occurs that makes any information on the
ownership statement incorrect.  For ex-
ample, an ownership statement signed on
September 30, 2000, remains valid
through December 31, 2003, unless cir-
cumstances change that make the infor-
mation of the statement no longer correct.

(3) Special rules—(i) Determining res-
idence of certain shareholders.  A foreign
corporation seeking qualified foreign cor-
poration status or an intermediary that is a
direct or indirect shareholder of such for-
eign corporation may determine the resi-
dence of certain shareholders, for pur-
poses of paragraph (b)(2)(i)(B) of this
section, under one of the following spe-
cial rules, in lieu of obtaining the owner-
ship statements required in paragraph
(d)(2)(i) of this section from such share-
holders. 

(ii) Special rule for registered share-
holders owning less than one percent of
widely-held corporations.  A foreign cor-
poration with at least 250 registered indi-
vidual shareholders, that is not a publicly-
traded corporation, as described in
§1.883–2, (a widely-held corporation),
may not be required to obtain an owner-
ship statement from an individual share-
holder owning less than one percent of the
widely-held corporation at all times dur-
ing the taxable year.  If such widely-held
foreign corporation is the foreign corpora-
tion seeking qualified foreign corporation
status, or an intermediary that meets the
documentation requirements of para-
graphs (d)(4)(v)(A) and (B) of this sec-
tion, the widely-held foreign corporation
may treat the address of record in its own-
ership records as the residence of any less
than one percent individual shareholder
if— 

(A) The individual’s address of record
is not a non-residential address, such as a
post office box or in care of a financial in-
termediary or stock transfer agent; and

(B) The officers and directors of the
widely-held corporation neither know nor
have reason to know that the individual
does not reside at that address.

(iii) Special rule for beneficiaries of
pension funds—(A) Government pension
fund.  An individual who is a beneficiary
of a government pension fund, as defined
in paragraph (b)(5)(ii) of this section,

shall be treated as a resident of the coun-
try in which the pension fund is adminis-
tered if the pension fund satisfies the doc-
umentation requirements of paragraphs
(d)(4)(v)(A) and (C)(1) of this section.  

(B) Non-government pension fund.  An
individual who is a beneficiary of a non-
government pension fund, as described in
paragraph (b)(5)(iii) of this section, shall
be treated as a resident of the country of
the beneficiary’s address as it appears on
the records of the fund, provided it is not
a nonresidential address, such as a post
office box or an address in care of a finan-
cial intermediary, and provided none of
the trustees, directors or other administra-
tors of the pension fund know, or have
reason to know, that the beneficiary is not
an individual resident of such foreign
country.  The rules of this paragraph
(d)(3)(iii)(B) shall apply only if the non-
government pension fund satisfies the
documentation requirements of para-
graphs (d)(4)(v)(A) and (C)(2) of this sec-
tion.

(iv) Special rule for stock owned by
publicly-traded corporations.  Any stock
in a foreign corporation seeking qualified
foreign corporation status that is owned
by a publicly- traded corporation will be
treated as owned by an individual resident
in the country where the publicly-traded
corporation is organized if the foreign
corporation receives the statement de-
scribed in paragraph (d)(4)(iii) of this sec-
tion from the publicly-traded intermedi-
ary and copies of any relevant ownership
statements from shareholders of the pub-
licly traded corporation relied on to sat-
isfy the exception to the closely-held class
of stock rule of §1.883–2(d)(3)(ii) as re-
quired in paragraph (d)(2)(i) of this sec-
tion.  

(v) Special rule for not-for-profit orga-
nizations.  For purposes of meeting the
ownership requirements of paragraph (a)
of this section, a not-for-profit organiza-
tion may rely on the addresses of record
of its individual beneficiaries and sup-
porters to determine the residence of an
individual beneficiary or supporter,
within the meaning of paragraph
(b)(2)(i)(B) of this section, to the extent
required under paragraph (b)(4) of this
section, provided that— 

(A) The addresses of record are not
nonresidential addresses such as a post of-
fice box or in care of a financial interme-
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diary;
(B) The officers, directors or adminis-

trators or the organization do not know or
have reason to know that the individual
beneficiaries or supporters do not reside
at that address; and

(C) The foreign corporation seeking
qualified foreign corporation status re-
ceives the statement required in paragraph
(d)(4)(iv) of this section from the not-for-
profit organization.

(4) Ownership statements from share-
holders—(i) Ownership statements from
individuals.  An ownership statement
from an individual is a written statement
signed by the individual under penalties
of perjury stating—

(A) The individual’s name, permanent
address, and country where the individual
is fully liable to tax as a resident, if any;

(B) If the individual was not a resident
of the country for the entire taxable year
of the foreign corporation seeking quali-
fied foreign corporation status, state each
of the foreign countries in which the indi-
vidual resided and the dates of such resi-
dence during the taxable year of such for-
eign corporation; 

(C) If the individual directly owns
stock in the corporation seeking qualified
foreign corporation status, the name of
the corporation, the number of shares in
each class of stock of the corporation that
are so owned, and the period of time dur-
ing the taxable year of the foreign corpo-
ration during which the individual owned
the stock;

(D) If the individual directly owns an
interest in a corporation, partnership,
trust, estate or other intermediary that di-
rectly or indirectly owns stock in the cor-
poration seeking qualified foreign corpo-
ration status, the name of the
intermediary, the number and class of
shares or amount and nature of the inter-
est of the individual in such intermediary,
and the period of time during the taxable
year of the corporation seeking qualified
foreign corporation status during which
the individual held such interest; 

(E) To the extent known by the individ-
ual, a description of the chain of owner-
ship through which the individual owns
stock in the corporation seeking qualified
foreign corporation status, including the
name and address of each intermediary
standing between the intermediary de-
scribed in paragraph (d)(4)(i)(D) of this

section and the foreign corporation and
whether this interest is owned either di-
rectly or indirectly through bearer shares;
and

(F) Any other specified information.    
(ii) Ownership statements from foreign

governments.  An ownership statement
from a government that is a qualified
shareholder is a written statement—

(A) Signed by either—
(1) An official of the governmental au-

thority, agency or office who has supervi-
sory authority with respect to the govern-
ment’s ownership interest and who is
authorized to sign such a statement on be-
half of the authority, agency or office; or

(2) The competent authority of the for-
eign country (as defined in the income tax
convention between the United States and
the foreign country);

(B) That provides—
(1) The title of the official signing the

statement;
(2) The name and address of the gov-

ernment authority, agency or office that
has supervisory authority; 

(3) The information described in para-
graphs (d)(4)(i)(C) through (F) of this
section (substituting “government” for
“individual”) with respect to the govern-
ment’s direct or indirect ownership of
stock in the corporation seeking qualified
resident status; and

(C) Any other specified information.
(iii) Ownership statements from pub-

licly-traded corporate shareholders.  An
ownership statement from a publicly-
traded corporation that is a direct or indi-
rect owner of the corporation seeking
qualified foreign corporation status is a
written statement, signed under penalties
of perjury by a person that would be au-
thorized to sign a tax return on behalf of
the shareholder corporation containing
the following information—

(A) The name of the country in which
the stock is primarily traded; 

(B) The name of the established securi-
ties market or markets on which that the
stock is listed; 

(C) A description of each class of stock
relied upon to meet the requirements of
§1.883–2(d)(1), including the number of
shares issued and outstanding as of the
close of the taxable year; 

(D) For each class of stock relied upon
to meet the requirements of
§1.883–2(d)(1), if one or more 5 percent

shareholders, as defined in
§1.883–2(d)(3)(i), own in the aggregate
50 percent or more of the value of the out-
standing shares of that class of stock at
any time during the taxable year, state—

(1) The name and address of each 5
percent shareholder and of each related
person whose stock is treated as owned by
the 5 percent shareholder; 

(2) For each qualified shareholder upon
whom the corporation intends to rely to
satisfy the exception to the closely-held
class of stock rule of §1.883–2(d)(3)(ii)—

(i) The name of each such shareholder;
(ii ) The percentage of the total out-

standing shares of that class owned by
such shareholder;

(iii ) The address of record of such
shareholder; 

(iv) The country of residence of such
shareholder, determined under paragraph
(b)(2) or (d)(3) of this section; and

(E) The information described in para-
graphs (d)(4)(i)(C) through (F) of this
section (substituting “publicly-traded cor-
poration” for “individual”) with respect to
the publicly-traded corporation’s direct or
indirect ownership of stock in the corpo-
ration seeking qualified resident status;
and

(F) Any other specified information.
(iv) Ownership statements from not-

for-profit organizations.  An ownership
statement from a not-for-profit organiza-
tion (other than a pension fund as defined
in paragraph (b)(5) of this section) is a
written statement signed by a person au-
thorized to sign a tax return on behalf of
the organization under penalties of per-
jury stating—

(A) The name, permanent address, and
principal location of the activities of the
organization (if different from its perma-
nent address);

(B) The information described in para-
graphs (d)(4)(i)(C) through (F) of this
section (substituting “not-for-profit orga-
nization” for “individual”); 

(C) A representation that the not-for-
profit organization satisfies the require-
ments of paragraph (b)(4) of this section;
and

(D) Any other specified information.
(v) Ownership statements from inter-

mediaries—(A) General rule.  The for-
eign corporation seeking qualified foreign
corporation status under the shareholder
stock ownership test must obtain an inter-
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mediary ownership statement from each
intermediary standing in the chain of
ownership between it and the qualified
shareholders on whom it relies to meet
this test.  An intermediary ownership
statement is a written statement signed
under penalties of perjury by the interme-
diary (if the intermediary is an individual)
or a person who would be authorized to
sign a tax return on behalf of the interme-
diary (if the intermediary is not an indi-
vidual) containing the following informa-
tion—

(1) The name, address, country of resi-
dence, and principal place of business (in
the case of a corporation or partnership)
of the intermediary and, if the intermedi-
ary is a trust or estate, the name and per-
manent address of all trustees or execu-
tors (or equivalent under foreign law), or
the name and permanent address of place
of administration of the intermediary (if a
pension fund);

(2) The information described in para-
graphs (d)(4)(i)(C) through (F) (substitut-
ing “intermediary” for “individual”);

(3) If the intermediary is a nominee for
a shareholder or another intermediary, the
name and permanent address of the share-
holder, or the name and principal place of
business of such other intermediary;

(4) If the intermediary is not a nominee
for a shareholder or another intermediary,
the name and country of residence (within
the meaning of paragraph (b)(2) of this
section) and the proportionate interest in
the intermediary of each direct share-
holder, partner, beneficiary, grantor, or
other interest holder (or if the direct
holder is a nominee, of its beneficial
shareholder, partner, beneficiary, grantor,
or other interest holder) which the foreign
corporation seeking qualified foreign cor-
poration status intends to rely on to satisfy
the requirements of paragraph (a) of this
section, as well as an ownership statement
from such person and the period of time
during the taxable year for which the in-
terest in the intermediary was owned by
the shareholder, partner, beneficiary,
grantor or other interest holder.  For pur-
poses of this paragraph (d)(4)(v)(A), the
proportionate interest of a person in an in-
termediary is the percentage interest (by
value) held by such person, determined
using the principles for attributing owner-
ship in paragraph (c) of this section;

(5) If the intermediary is a widely-held

corporation with registered shareholders
owning less than one percent of the stock
of such widely-held corporation, the
statement set out in paragraph
(d)(4)(v)(B) of this section, relating to
ownership statements from widely-held
intermediaries with registered sharehold-
ers owning less than one percent of such
widely-held intermediaries;

(6) If the intermediary is a pension
fund, within the meaning of paragraph
(b)(5) of this section, the statement set out
in paragraph (d)(4)(v)(C) of this section,
relating to ownership statements from
pension funds; and

(7) Any other specified information.
(B) Ownership statements from widely-

held intermediaries with registered share-
holders owning less than one percent of
such widely-held intermediary.  An own-
ership statement from an intermediary
that is a corporation with at least 250 indi-
vidual shareholders, but that is not a pub-
licly-traded corporation within the mean-
ing of §1.883–2, and that relies on
paragraph (d)(3)(ii) of this section, relat-
ing to the special rule for registered share-
holders owning less than one percent of
widely-held corporations, must provide
the following information in addition to
the information required in paragraph
(d)(4)(v)(A) of this section—

(1) The aggregate proportionate inter-
est by country of residence in the widely-
held corporation of such registered share-
holders or other interest holders whose
address of record is not a non-residential
address, such as a post office box or in
care of a financial intermediary or stock
transfer agent; and

(2) A representation that the officers
and directors of the widely-held interme-
diary neither know nor have reason to
know that the individual shareholder does
not reside at his or her address of record
in the corporate records; and

(3) Any other specified information.   
(C) Ownership statements from pen-

sion funds—(1) Ownership statements
from government pension funds.  A gov-
ernment pension fund (as defined in para-
graph (b)(5)(ii) of this section) that relies
on paragraph (d)(3)(iii) of this section, re-
lating to the special rules for pension
funds, generally must provide the docu-
mentation required in paragraph
(d)(4)(v)(A) of this section and, in addi-
tion, the government pension fund must

also provide the following information—
(i) The name of the country in which

the plan is administered; 
(ii ) A representation that the fund is es-

tablished exclusively for the benefit of
employees or former employees of a for-
eign government, or employees or former
employees of a foreign government and
non-governmental employees or former
employees that perform or performed
governmental or social services;

(iii ) A representation that the funds that
comprise the trust are managed by
trustees who are employees of, or persons
appointed by, the foreign government; 

(iv) A representation that the trust form-
ing part of the pension plan provides for
retirement, disability, or death benefits in
consideration for prior services rendered;

(v) A representation that the income of
the trust satisfies the obligations of the
foreign government to the participants
under the plan, rather than inuring to the
benefit of a private person; and

(vi) Any other specified information.
(2) Ownership statement from non-gov-

ernment pension funds.  The trustees, di-
rectors, or other administrators of the
non-government pension fund, as defined
in paragraph (b)(5)(iii) of this section,
that rely on paragraph (d)(3)(iii) of this
section, relating to the special rules for
pension funds, generally must provide the
pension fund’s intermediary ownership
statement described in paragraphs
(d)(4)(v)(A) of this section, and, in addi-
tion, the non-government pension fund
must also provide the following informa-
tion—

(i) The name of the country in which
the pension fund is administered; 

(ii ) A representation that the pension
fund is subject to supervision or regula-
tion by a governmental authority (or other
authority delegated to perform such su-
pervision or regulation by a governmental
authority) in such country, and, if so, the
name of the governmental authority (or
other authority delegated to perform such
supervision or regulation);

(iii ) A representation that the pension
fund is generally exempt from income
taxation in its country of administration;

(iv) The number of beneficiaries in the
pension plan;

(v) The aggregate percentage interest of
beneficiaries by country of residence
based on addresses shown on the books
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and records of the fund, provided the ad-
dresses are not nonresidential addresses,
such as a post office box or an address in
care of a financial intermediary, and pro-
vided none of the trustees, directors or
other administrators of the pension fund
know, or have reason to know, that the
beneficiary is not a resident of such for-
eign country; 

(vi); A representation that the pension
fund meets the requirements of paragraph
(b)(5)(iii) of this section;

(vii) A representation that the trustees,
directors or other administrators of the
pension fund have no knowledge, and no
reason to know, that a pro-rata allocation
of interests of the fund to all beneficiaries
would differ significantly from an actuar-
ial allocation of interests in the fund (or, if
the beneficiaries’ actuarial interest in the
stock held directly or indirectly by the
pension fund differs from the beneficia-
ries’s actuarial interest in the pension
fund, the actuarial interests computed by
reference to the beneficiaries’ actuarial in-
terest in the stock);

(viii ) Either—
(A) Any overfunding of the pension

fund would be payable, pursuant to the
governing instrument or the laws of the
foreign country in which the pension fund
is administered, only to, or for the benefit
of, one or more corporations that are orga-
nized in the country in which the pension
fund is administered, individual benefi-
ciaries of the pension fund or their desig-
nated beneficiaries, or social or charitable
causes (the reduction of the obligation of
the sponsoring company or companies to
make future contributions to the pension
fund by reason of overfunding shall not it-
self result in such overfunding being
deemed to be payable to or for the benefit
of such company or companies); or

(B) The foreign country in which the
pension fund is administered has laws that
are designed to prevent overfunding of a
pension fund and the funding of the pen-
sion fund is within the guidelines of such
laws; or

(C) The pension fund is maintained to
provide benefits to employees in a partic-
ular industry, profession, or group of in-
dustries or professions and employees of
at least 10 companies (other than compa-
nies that are owned or controlled, directly
or indirectly, by the same interests) con-
tribute to the pension fund or receive ben-

efits from the pension fund; and  
(ix) Any other specified information.
(3) Time for making determinations.

The determinations required to be made
under this paragraph (d)(4)(v)(C) shall be
made using information shown on the
records of the pension fund for a date dur-
ing the foreign corporation’s taxable year
to which the determination is relevant.

(5) Availability and retention of docu-
ments for inspection.  The documenta-
tion described in paragraphs (d)(3) and
(4) of this section must be retained by
the corporation seeking qualified for-
eign corporation status (the foreign cor-
poration) until the expiration of the
statute of limitations for the taxable year
of the foreign corporation to which the
documentation relates.  Such documen-
tation must be made available for in-
spection by the Commissioner at such
time and place as the Commissioner
may request in writing.

(e) Reporting requirements.  A foreign
corporation relying on the qualified share-
holder test of this section to demonstrate
that it is a qualified foreign corporation
for purposes of §1.883–1(c)(2) must pro-
vide the following information in addition
to the information required in
§1.883–1(c)(3) to be included in its Form
1120F for each taxable year.  The infor-
mation should be current as of the end of
the corporation’s taxable year.  The infor-
mation must include the following—  

(1) A representation that more than 50
percent of the value of the outstanding
shares of the corporation is owned (or
treated as owned by reason of paragraph
(c) of this section) by qualified sharehold-
ers for the category of income for which
the exemption is claimed; 

(2) With respect to each individual
qualified shareholder owning 5 percent or
more of the foreign corporation, applying
the attribution rules of paragraph (c) of
this section, and relied upon to meet the
50 percent ownership test of paragraph (a)
of this section, the name and address, as
represented on each such individual’s
ownership statement;

(3) With respect to all qualified share-
holders relied upon to satisfy the 50 per-
cent ownership test of paragraph (a) of
this section, the total percentage of the
value of the outstanding shares owned,
applying the attribution rules of paragraph
(c) of this section, by all qualified share-

holders resident in a qualified foreign
country, by country; and

(4) Any other required documentation. 

§1.883–5  Effective date.

(a)  General rule.  Sections 1.883–1
through 1.883–4 apply to taxable years of
the foreign corporation ending 30 days or
more after the date these regulations are
published as final regulations in the Fed-
eral Register. 

(b)  Election for retroactive
application.  When §§1.883–1 through
1.883–4 become generally applicable,
taxpayers may rely on all the provisions
of §§1.883–1 through 1.883–4 for guid-
ance and may elect to apply all such sub-
stantive provisions for any open taxable
year of the foreign corporation beginning
after December 31, 1986, and ending less
than 30 days after the date these regula-
tions are published as final regulations in
the Federal Register.  However, such
election is not required to be applied with
respect to §1.883–1(c)(3) (relating to the
substantiation and reporting required to
be treated as a qualified foreign corpora-
tion) or §§1.883–2(f), 1.883–3(d) and
1.883–4(e) (relating to additional infor-
mation to be included in the return to
demonstrate whether the foreign corpora-
tion satisfies one of three stock ownership
tests).  Such election will be applicable
for the year of the election and for all sub-
sequent taxable years.

(c)  Transition rule.  For taxable years
of the foreign corporation ending 30 days
or more after the date these regulations
are published as final regulations in the
Federal Register, and until such time as
the Form 1120F and its instructions are
revised to conform to §§1.883–1 through
1.883–4, the information required in
§1.883–1(c)(3) and §1.883–2(f),
1.883–3(d) or 1.883–4(e), as applicable,
must be included on a written statement
signed under penalties of perjury by a per-
son authorized to sign the return, attached
to the Form 1120F, and filed with the re-
turn. 

Robert E. Wenzel,
Deputy Commissioner 

of Internal Revenue.

(Filed by the Office of the Federal Register on Feb-
ruary 7, 2000, 8:45 a.m., and published in the issue
of the Federal Register for February 8, 2000, 65 F.R.
6065)
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