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and copying in the Public Documents

Room, Pension and Welfare Benefits Ad-

ministration, U.S. Department of Labor,
Room N-5638, 200 Constitution Avenue,
NW, Washington, DC from 8:30 a.m. to
5:30 p.m. All submissions to HHS will be
open to public inspection and copying in
room 309-G of the Department of Health

mother and her newborn child, tak- HIPAA were made available to the public
ing into consideration the health of on April 1, 1997 and published in the
the mother, the health and stability of Federal Registeron April 8, 1997. The

the newborn, the ability and confi- group market regulations were issued
dence of the mother and the father to jointly by the Secretaries of the Treasury,
care for their newborn, the adequacy Labor, and Health and Human Services
of support systems at home, and the (HHS) (62 F.R. 16894). The individual

access of the mother and her new- market regulations were issued only by

and Human Services, 200 Independence born to appropriate follow-up health HHS (62 F.R. 16985). See also 62 F.R.

Avenue, SW, Washington, DC from 8:30 care; and (2) the timing of the dis-
a.m.to5p.m.

31669-31670 and 31690-31696 (June 10,
charge of a mother and her newborn 1997) (containing technical corrections to

child from the hospital should be both the group market and individual

FOR FURTHER INFORMATION

CONTACT: Amy Scheingold Turner, consultation with the mother.

made by the attending provider in market regulations).
NMHPA applies to health coverage in

Pension and Welfare Benefits AdministraProvisions substantially similar to thosghe large and small group markets, and in
tion, Department of Labor, at (202) 219in NMHPA were later added to the Inter-the individual market. The Secretaries of
4377; Suzanne Long, Health Care Finangral Revenue Code of 1986 (Code) by théie Treasury, Labor, and HHS share juris-
ing Administration, Department of HealthTaxpayer Relief Act of 1997 (TRA ’'97) diction over the NMHPA provisions.
and Human Services, at (410) 786-156%Pub. L. 105-34), which was enacted oAhese provisions are substantially similar,
or Russ Weinheimer, Internal Revenu@ugust 5, 1997. All references hereaftegXxcept as follows:

Service, Department of the Treasury, ab “NMHPA” include the relevant provi- *
(202) 622-4695. sions of TRA'97.

NMHPA was incorporated into the ad-
ministrative framework established by
Titles | and IV of the Health Insurance
ortability and Accountability Act of
996 (HIPAA) (Pub. L. 104-1913.
hese titles of HIPAA include substan-
ally similar changes to the Internal Rev-

SUPPLEMENTARY INFORMATION:

Customer Service Information: Indi-

viduals interested in obtaining a copy o
the Department of Labor’s booklet enti-T
tled “Questions and Answers: Recenﬁ

Clhgnge_sfin Health Care Law,” which iTl'enue Code, the Employee Retirement In-
cludes information on NMHPA, may cal come Security Act (ERISA), and the

the foIIowingftoII-fre_e number: 1'800('1 Public Health Service Act (PHS Act) re-
998-7542. Information on NMHPA an lating to group health plans and issuers of

other recent health care laws is also avaié—rOUIO health insurance coverageCer-
able on the Department of Labor’s webgin oiher provisions in Titles | and IV of ®

partment of Health and Human Services’g,HS Act. In particular, the PHS Act, as

website (www.hcfa.gov). amended by HIPAA, contains provisions
governing health insurance issued to
small groups and health insurance sold in

The Newborns’ and Mothers’ Healththe individual market. The regulations
Protection Act of 1996 (NMHPA) (Pub. implementing these provisions added by
L. 104-204) was enacted on September

26, 1996 to provide protections for moth- 2NMHPA amended Chapter 100 of Subtitle K of

ers and their newborn children with re_th(-:‘ Code, Part 7 of Subtitle B of Title | of the Em-
ployee Retirement Income Security Act (ERISA),

gard tFJ hospital Ien.gths of stay fOIIoWingand Title XXVII of the Public Health Service Act

childbirth! In section 602 of NMHPA, (pHs Act).

Congress declared its findings that: 3The termsgroup health plarand health insur-
(1) the length of post-delivery hospi- ance issueare defined in Code section 9832(a) and
tal stay should be based on the (b)(2), ERISA.section 733(a) and (b)(2), and PHS

. . Act section 2791(a) and (b)(2). The tegroup
unique characteristics of each peaith insurance coverags defined in ERISA sec-

tion 733(b)(4) and PHS Act section 2791(b)(4).

INMHPA adds to protections already establisheGenerally, any health insurance coverage that does
under the Health Insurance Portability and Accouninot meet the definition of group health insurance
ability Act of 1996 (HIPAA) (Pub. L. 104-191). coverage is individual coverage even if State law
Among other things, HIPAA provides that a grouptreats the coverage as group coverage for other pur-
health plan and a group health insurance issuer mposes. The termadividual health insurance cover-
not impose any preexisting condition exclusion reage and invididual marketare defined in PHS Act
lating to pregnancy as a preexisting condition. section 2791(b)(5) and (e)(1).
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A. Background

The NMHPA provisions in the Code
generally apply to all group health
plans (including church plans) other
than governmental plans, but they do
not apply to health insurance issuers.
The NMHPA provisions in the Code
do not contain the requirement that a
plan provide the special notice that is
required under the NMHPA provisions
in ERISA and the PHS Act. An em-
ployer or plan that fails to comply with
the NMHPA provisions in the Code
may be subject to an excise tax under
section 4980D of the Code.

The NMHPA provisions in ERISA
generally apply to all group health
plans other than governmental plans
and church plans. These provisions
also apply to health insurance issuers
that offer health insurance in connec-
tion with such group health plans.
Generally, the Secretary of Labor en-
forces the provisions of NMHPA in
ERISA, except that no enforcement
action may be taken by the Secretary
against issuers. However, individuals
may generally pursue actions against
issuers under ERISA and, in some cir-
cumstances, under State law.

The NMHPA provisions in the PHS
Act generally apply to health insur-
ance issuers and to certain State and
local governmental plans. States, in
the first instance, enforce the PHS Act
with respect to issuers. Only if a State
does not substantially enforce any pro-
visions under its insurance laws will
HHS enforce the provisions, through
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the imposition of civil money penal- “in connection with childbirth.” NMHPA services are not more than what the

ties. HHS has primary enforcementand the interim rules permit an exceptiomother and newborn would have received

authority with respect to State ando the 48-hour (or 96-hour) general rule iff they had stayed in the hospital the full
local governmental plans. the attending provider decides, in consué8 hours (or 96 hours).

The interim rules being issued today byation with the mother, to discharge the In addition, with respect to benefit re-
the Secretaries of the Treasury, Labor, andother or her newborn earlier. strictions, NMHPA and the interim rules
HHS have been developed on a coordi- Many commenters asked whether thprovide that a plan or issuer may not re-
nated basis by the Departments. In addiength of stay should be calculated fronstrict the benefits for any portion of a 48-
tion, these interim rules take into accourthe time of delivery. Under the interimhour (or 96-hour) hospital length of stay
comments received by the Departments irules, when delivery occurs in the hospiin a manner that is less favorable than the
response to the request for public contal, the stay begins at the time of deliverpenefits provided for any preceding por-
ments on NMHPA published in théed- (or in the case of multiple births, at theion of the stay. This prohibition includes
eral Registeron June 26, 1997 (62 F.R.time of the last delivery). When deliverycertain types of precertification require-
34604). Except to the extent needed toccurs outside the hospital, the stay benents, discussed below in the Authoriza-
reflect the statutory differences describedins at the time the mother or newborn ion and precertification section.
above, the interim rules of each Departadmitted. Finally, with respect to attending
ment are substantively identical. How- An attending provider is an individual providers, NMHPA provides that a plan or
ever, there are certain nonsubstantive difvho is licensed under applicable Statessuer may not penalize, or otherwise re-
ferences, including certain stylisticlaw to provide maternity or pediatric careduce or limit the reimbursement of, an at-
differences in language and structure tand who is directly responsible for protending provider because the provider fur-
conform to conventions used by a particwiding such care to a mother or newbormished care to a mother or newborn in
lar Department. These differences havehild. Therefore, a plan, hospital, manaccordance with NMHPA, or provide
been minimized and any differences iraged care organization, or other issuer imonetary or other incentives to an attend-
wording (other than those reflecting dif-not an attending provider. However, ang provider to induce the provider to fur-
ferences in the NMHPA statutory provi-nurse midwife or a physician assistannish care to a mother or newborn in a
sions described above) are not intended tnay be an attending provider if licenseananner inconsistent with NMHPA. The
create any substantive difference. Finallyn the State to provide maternity or pediinterim rules clarify this prohibition in
the individual market regulations are isatric care in connection with childbirth. four ways. First, the prohibition applies
sued solely by HHS. o to both direct and indirect incentives to at-

Prohibitions tending providers. Second, penalties

As noted above, an exception to the 4g2g9ainst an attending provider include tak-
hour (or 96-hour) general rule applies it"9 d|sg|pllnary action against or retallgt—
The general rule for hospital lengths  the attending provider decides, in consul’9 against the attending provider. Third,
of stay tation with the mother, to discharge thdN€ term “compensation” is used in the in-
mother or newborn earlier. NMHPA andl€"im rules rather than the term “reim-

NMHPA and the interim rules provide he interim rules prohibit certain practice?“rsemem" to clarify that all forms of re-
muneration to attending providers are

a general rule under which a group healtfy, onq e that this exception will not re!
plan and a health insurance issuer may ngf,; i, early discharges that could agincluded in the prohibition, and to avoid
restrict mothers’ and newborns’ beneﬁt%/ersely affect the health or well-being oY confusion that otherwise could result
for a hospital length of stay in connectioqhe mother or newborn. from the fact that the term “reimburse-
with childbirth to less than 48 hours fol- ment” has a narrower meaning in some

X . X Specifically, with respect to mothers,,
lowing a vaginal delivery or 96 hours fOI'NMHPA provides that a group health plarfSurance contexts. Fourth, the statutory
lowing a delivery by cesarean sectibn.

, -or health insurance issuer may not denyR{1rase “to induce” is interpreted to in-
The general rule requires plans and IShother or her newborn child eligibility or clude providing any incentive that could

suers providing benefits for hospital induce an attending provider to furnish
lengths of stay in connection with child-¢,\ 0346 under the terms of the plan g@re inconsistent with NMHPA and the
birth to cover the minimum length of stay olicy solely to avoid the NMHPA re- interim rules (whether or not a specific at-
for all deliveries. The interim rules pro- tending provider is actually induced to

X o quirements, or provide monetary pay--''" ) ) i
vide that the determination of whether al ants or rebates to a mother to encoura&ém'Sh care inconsistent with NMHPA

admission is in connection with chlldb|rthher to accept less than the minimum prd”lnd the interim rules).

IS a r_nedmal d.eC'S'OH to be made by t_h_e 3fzctions available under NMHPA. The iN“Construction

tendlng_ provider.  An example Clar.mpfsterim rules clarify that such prohibited

that de!lver_y does not have to occur InSIdE{ayments include payments-in-kind. NMHPA and the interim rules apply

a hospital in order for an admission 1o b owever, an example in the interim rule®nly to group health plans and health in-

. _ . clarifies that a plan or issuer does not viosurance issuers that provide benefits for a

"The interim rules use the term "vaginal de“V'Iate this prohibition by providing after- hospital stay in connection with child-

ery” to clarify that all vaginal deliveries, whether ™™’ . ) ’ .

with complications or without complications, aredischarge, follow-up services to a mothebirth. NMHPA and the interim rules do

subject to the 48-hour length-of-stay requirement. and newborn discharged early if thosaot require plans and issuers to provide

B. Overview of NMHPA and the
Interim Rules

continued eligibility to enroll or renew
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Under paragraph (b) of the interime
rules (relating to prohibitions), a plan
or issuer may not restrict benefits for
part of a stay subject to the general
rule in a way that is less favorable tham
a prior portion of the stay. Under an
example in the interim rules, a plan or
issuer is precluded from requiring a
covered individual to obtain precertifi-
cation for any portion of a hospital
stay that is subject to the general rule
if precertification is not required for
any preceding portion of the staye.
However, the interim rules do not pre-
vent a plan or issuer from requiring
precertification for any portion of a
stay after 48 hours (or 96 hours), or
from requiring precertification for an
entire stay.

In addition, under paragraph (c) of the
interim rules (containing rules of con-
struction), a plan or issuer may not in-

these benefits. In addition, NMHPA and *
the interim rules do not prevent plans or
issuers from imposing deductibles, coin-
surance, or other cost-sharing measures
for health benefits relating to hospital
stays in connection with childbirth as long
as the cost-sharing for any portion of a
hospital stay subject to the general rule is
not less favorable to mothers and new-
borns than that imposed on any preceding
portion of the stay. Thus, for example,
with respect to a 48-hour hospital stay, the
coinsurance for the second 24 hours can-
not be greater than that for the first 24
hours.

With respect to health insurance cover-
age offered in the individual market,
NMHPA and the interim rules apply to all
health insurance coverage, and are not
limited in their application to coverage’
that is provided to eligible individuals, as
defined in section 2741(b) of the PHS
Act.

the State law requires health insurance
coverage to provide at least a 48-hour
(or 96-hour) hospital length of stay in
connection with childbirth,

the State law requires health insurance
coverage to provide for maternity and
pediatric care in accordance with
guidelines established by the Ameri-
can College of Obstetricians and Gy-
necologists, the American Academy of
Pediatrics, or any other established
professional medical association, or
the State law requires that decisions
regarding the appropriate hospital
length of stay in connection with
childbirth be left entirely to the attend-
ing provider in consultation with the
mother. The interim rules clarify that
State laws that require the mother to
consent to the decision made by the at-
tending provider satisfy this criterion.
Although this NMHPA exception ap-

crease an individual’'s coinsurance foblies with respect to insured group health
any later portion of a 48-hour (or 96-pjans, it does not apply with respect to a
hour) hospital stay. An example illus-group health plan to the extent the plan
trates that plans and issuers may vagovides benefits for hospital lengths of
cost-sharing in certain circumstancessiay in connection with childbirth other

provided the cost-sharing rate is cONgap through health insurance coverige.
sistent throughout the 48-hour (or 96-

hour) hospital length of stay. Notice requirements under ERISA and
the PHS Act

Authorization and precertification

NMHPA and the interim rules contain
three provisions that affect authorization
and precertification for hospital lengths of
stay in connection with childbirth.

e Under paragraph (a) of the interim
rules (relating to hospital length ofCompensation of attending provider
stay), a group health plan or a health
insurance issuer may not require
physician or other health care provideE

) . ERISA background.ERISA generally
NMHPA and the interim rules do noteqyires that participants in, and benefi-
revent a group health plan or a health insaries receiving benefits under, a group

urance issuer from negotiating with a :
to obtain authorization from the plan or - Ca S Igvel ang e O’P\ealth plan be furnished a summary plan
9p yp Eescription (SPD) to apprise them of their

issuer to prescribe a hospital length o ; - :
! ) ompensation for care furnished in accor- A
) . ) ) ~“fights and obligations under the plan.
stay that is subject to the general rlJIe‘dance with the interim rules (including J 9 b

ERISA and its implementing regulations
prescribe what is to be included in the
SPD, and the manner in which partici-
pants and beneficiaries are to be notified

the prohibitions section).
SWhile NMHPA and the interim rules do not re- P )

quire plans and issuers to provide coverage for hoﬁpplicability in certain States
pital stays in connection with childbirth, other legal

requirements may apply, including Title VII of the There is an exception to the NMHP, “ . . L
Civil Rights Act of 1964 (Title VII). Title VIl pro- P Aof any “material modification” to the

hibits discrimination on the basis of sex, includingrec]l'“rements for health insurance cover-

because of pregnancy, childbirth, or related medic@d€ in certain States. Specifically, the application of” those provisions is preempted by
conditions. 42 U.S.C. 2000e-(k). The Equal EnNMHPA and the interim rules do notsection 731(a)(1) of ERISA and sections 2723(a)(1)
o oy S S apny i st 10 sl e L
commented, by letter dated July 28, , thal ; ; -
“lulnder Title VII, women affected by pregnancy, Eoverage i there. ISa Stat.e lethiat meets ria will apply even though they might otherwise
childbirth, or related medical conditions must be? 1Y of the following criteria: “prevent the application of” the NMHPA require-
treated the same as individuals affected by other ments. See section 711(f) of ERISA and sections
medical conditions. This applies to all aspects o SThe termStateincludes the 50 States, the Dis-2704(f) and 2751(c) of the PHS Act.

employment, including employer-provided healtttrict of Columbia, Puerto Rico, the Virgin Islands, ®n conducting an economic analysis of the in-
insurance benefits. . . . Thus, Title VII prohibits sAmerican Samoa, Guam, Wake Island, the Northerterim rules, the Department of Labor and HHS con-
plan from excluding hospital stay benefits in conMariana Islands, and the Canal Zone (i.e., the areducted a preliminary review of State laws to deter-
nection with childbirth if the plan provides hospitaland installations in the Republic of Panama madmine the applicability of NMHPAs requirements in
stay benefits in connection with other medical conavailable to the United States pursuant to theach State. This discussion, in section D of this pre-
ditions.” EEOC is the federal agency responsible foPanama Canal Treaty of 1977 and related agreamble, includes a list of the States in which the De-
enforcing Title VII and other federal equal employ-ments, until December 31, 1999.) partments of Labor and HHS assumed, solely for the
ment opportunity laws. Questions regarding Title ‘Generally, under Part 7 of ERISA and Titlepurpose of the economic analysis, that NMHPA's re-
VIl should be directed to the EEOC. XXVII of the PHS Act, a State law that “preventsquirements apply.
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terms of the plan or any change in the int998). Second, the statute provides thatiles set forth the language that must be
formation required to be included in thecovered individuals in both the individualused by plan administrators to satisfy the
SPD. A summary description of a materand group markets (in group health plansotice requirement for group health plans
ial modification is generally required tosubject to either ERISA or the PHS Act)subject to the PHS Act.
be furnished not later than 210 days aftdre notified of their rights under NMHPA. In the individual market.Section
the end of the plan year in which théVhile there are fundamental difference@751(a) of the PHS Act applies the
change is adopted. A summary of anjn the types of entities regulated undeNMHPA requirements to health insurance
material reduction in covered services OERISA as compared to the PHS Act, anisuers in the individual market. Section
benefits is generally required to be furin the structure of the two Acts, the De2751(b) states that a health insurance is-
nished not later than 60 days after adogartments are coordinating their work osuer subject to the individual market pro-
tion of the change. these two regulations to ensure that afsisions of the PHS Act “shall comply with
NMHPA changes to ERISA and thdected individuals will receive the samethe notice requirement under section
PHS Act. The NMHPA amendments to disclosure of rights, adapted as appropriz11(d) of [ERISA] with respect to [the
ERISA added section 711(d), which reate to take into account the differenNMHPA requirements] as if such section
quires that the imposition of the NMHPAcontexts. applied to such issuer and such issuer
requirements is to be treated as a material Substance of the PHS Act notice reyere a group health plan.” Issuers in the
modification to the plan, except that theyuirements—In the group market.Sec- individual market are not subject to any
summary description of the modificationtion 2704 of the PHS Act applies thefederal requirements comparable to dis-
must be provided by not later than 6INMHPA requirements to group healthclosure of a “summary plan description”
days after the first day of the first planplans that are subject to the group markeihder ERISA, although they may be sub-
year in which the requirements applyprovisions of Part A of Title XXVII of the ject to similar State law requirements. In
NMHPA also amended both the grouPHS Act.  The only group health plangddition, the concept of a “plan year”
and individual market provisions of titlethat are subject to the PHS Act are nontoes not apply in the individual market,
XXVII of the PHS Act to apply the federal governmental plans, which are n@dnd the effective date of the NMHPA re-
ERISA notice requirement to certain entidirectly subject to any ERISA require-quirements is not tied to a plan year. Ac-
ties not otherwise subject to ERISA. ments. In addition, these plans may eleglyrdingly, the requirements of these in-
The Department of Labor published into be exempt from most of the requireterim rules apply to health insurance
terim regulations implementing sectiorments of Title XXVII, including the ¢oyerage “offered, sold, issued, renewed,
711(d) of ERISA on April 8, 1997 (62 NMHPA requirements, with respect tojy effect, or operated” in the individual
F.R. 16979), issued separately from thself-insured benefits. Section 2704(d} arket on or after the effective date of
HIPAA regulations published on the sametates that a group health plan subject tgese interim rule¥?
date. the PHS Act “shall comply with the notice  Thege interim rules interpret section
Section 2704(d) of the PHS Act re-requirement under section 711(d) 05751(b) of the PHS Act to require that is-
quires nonfederal governmental plans tfERISA] with respect to the requirementss,ers of individual health insurance cov-
comply with the notice requirement con-of this section as if such section applied t@rage that includes benefits for hospital
tained in section 711(d) of ERISA as ifsuch plan.” lengths of stay in connection with child-
that section applied to the plan. Similarly, These interim rules interpret sectiofyiitn must include a statement in the in-
section 2751(b) of the PHS Act requires 2704(d) of the PHS Act to require tha,.ance contract describing the NMHPA
health insurance issuer in the individuahonfederal governmental plans that pror'equirements, and, not later than 60 days
market to comply with the notice requirevide benefits for hospital lengths of staYotier the effective date of the interim
ment in section 711(d) of ERISA as if thain connection with childbirth, and that g les. provide covered individuals with a
section applied to the issuer and as if theubject to the NMHPA requirements, prosiyar of equivalent document that gives
issuer were a group health plan. vide participants and beneficiaries with 3 o of the NMHPA requirements. The
The NMHPA interim rules published statement describing those requirementﬁ1terim rules set forth the language that
today include the notice provisions apThe statement must be included in thﬁwst be used in an insurance contract (or
plicable under the PHS Act. They arglan document that provides a descriptio

Hder) to satisfy the notice requirement

based on the requirements contained iof plan benefits to participants and benef_iédded by NMHPA.

the Department of Labor’s original noticeciaries and must be furnished to partici-

regulations, but have been adapted fgrants and beneficiaries not later than 6Bffective dates

two reasons. First, changes were made diays after the first day of the first plan

accommodate the Departments’ interpreyear beginning on or after the effective Group market. NMHPA applies to
tations of NMHPAs substantive require-date of these interim ruls.The interim 9group health plans and group health insur-
ments as contained in these interim rules ance issuers for plan years beginning on

A revision of the notice provisions applic- 9Although the specific requirements of these in-
able to plans subject to ERISA I,(;J.C(_:‘mhterim rules therefore apply for plan years beginnini  1°Although the specific requirements of these in-

. . . . on or after January 1, 1999, the underlying statutorterim rules therefore apply on or after January 1,
was pUbIIShed in theederal Reg_ISterm requirement went into effect for plan years begin1999, the underlying statutory requirement went into
qrder to accommodate these interpretiing on or after January 1, 1998, the effective data effect January 1, 1998, the effective data of
tions. 63 F.R. 48372 (September 9NMHPA. NMHPA.
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or after January 1, 1998. The interinio the substance and applicability oplans and health insurance issuers tend to
rules for the group market apply to groulNMHPA, the Departments have deterlimit benefits for hospital lengths of stay
health plans and group health insuranaained that it is appropriate to issue inin connection with childbirth. The main
issuers for plan years beginning on oterim final rules at this time to ensure thaintent of the law was to ensure that ade-
after January 1, 1999. group health plans and health insurancguate care is provided to mothers and
Individual market. NMHPA applies to issuers have timely guidance before thetheir newborns during the first few critical
health insurance coverage offered, solghrepare their open season materials in adays following birth. The Congress was
issued, renewed, in effect, or operated iticipation of the 1999 plan year. (Moreconcerned that the decision to discharge
the individual market on or after Januaryhan one half of plans begin their fiscathe mother and newborn was being driven
1, 1998. The interim rules for the individ-years on January 1.) Written commentBy the financial motivations of plans and

ual market apply to health insurance cown these interim rules are invited. issuers, rather than the medical interests
erage offered, sold, issued, renewed, in . of the patient.
effect, or operated in the individual marP- Executive Order 12866, Effect of NMHPA was modeled after guidelines

ket on or after January 1, 1999. the Statute, and Paperwork developed by the American College of
Reduction Act—The Departments  gpgtetricians and Gynecologists (ACOG)

C. Interim Rules and Request for of Labor and HHS and the American Academy of Pediatrics
Comments .
Executive Order 12866 (AAI_D). NMHPA allqws t_he attending
Section 9833 of the Code (formerly provider, in consultation with the mother,

section 9806), section 734 of ERISA (for- Executive Order 12866 requires agento make hospital length of stay decisions,
merly section 707), and section 2792 ofies to assess all costs and benefits odther than the plan or issuer. Although
the PHS Act authorize the Secretaries §vailable regulatory alternatives, and whemothers and their newborns are not oblig-
the Treasury, Labor, and HHS to promu|[egulation is necessary, to select regulatoated to stay in the hospital for any period
gate any interim final rules that they deappr_oaches thgt maximize_ net bgnefits (iref time following delivery, plans and is-
termine are appropriate to carry out th&luding _potentlal economic, enwronme_nsuers_must now cover at least 48 hours
provisions of Chapter 100 of Subtitle K oftal, public health and safety effects; distribfollowing a vaginal delivery and at least
the Code, Part 7 of Subtitle B of Title | ofutive impacts; and equity). Section 3(f) 086 hours following a delivery by cesarean
ERISA, and Title XXVII of the PHS Act, Executive Order 12866 requires agenciesection unless the attending provider, in
which include the NMHPA provisions. to prepare a regulatory impact analysis faronsultation with the mother, decides to
The Departments have determined that ity rule that is deemed a “significant regudischarge earlier.
terim final rules are appropriate becausitory action” according to specified crite- Many believe that the minimum length
there is a need to define the substance 4@ This includes whether the rule mayf stay requirements of 48 hours for a
the federal requirements and the scope pave an _annual effect on th_e economy ofaginal deliyery _and 96 hour_s_for_a ce-
their applicability in anticipation of the $_100 million or more or certain other specsarean section will have a positive _|mpact
1999 plan year. ified effects, or whether the rule raise®n the overall health and well-being of
Many commenters have asked the pdovel legal or policy issues arising out ofmothers and newborns. The longer stays
partments to clarify certain NMHPA pro- the President’s priorities. will allow health care providers sufficient
visions. For example, the Departments The Office of Management and Budgetime to screen for metabolic and genetic
have been asked when the 48-hour (or 9fOMB) has determined this to be a majodisorders in newborns. It will also permit
hour) stay begins, and whether the rdule, as well as an economically signifitime to provide parental education to
cant regulatory action under Section 3(finothers and to assess their ability to care

quirements apply only after birth in a hos= : X )
pital. In addition, NMHPA does not appIyOf Executive Order 12866. The estimatetbr their newborn.

to health insurance coverage if there is impact of NMHPA on insured costs is in  Although some services performed in
State law that meets certain criteria outn€ range of $130 million to $200 million.an inpatient hospital setting may be effec-
lined in the NMHPA exception. Cur- The following analysis was conducted bytively provided in other settings, such as
rently, there are many States that havde Departments of Labor and Health andlinics or physicians’ offices, not all
such laws meeting the NMHPA excep_Human_Ser\_/lces. women haye had access to the full range
tion. Commenters have asked the Depart-_The interim rules, for fche most part,of appropriate follow-up care. NMHPA
ments to clarify the applicability of fed- Mirror the statutory provisions, wh_lch areensures that many women and newborns
eral law in these States as well as in othirgely self-executing. While the interimwith health coverage will now be pro-
States that do not have a law meetinpules make interpretations or clarificavided an acceptable level of postpartum
NMHPA's criteria. ions to some of the statutory provisionsgare.

On June 26, 1997 the Departments dione of these has a significant economic Many State¥' have enacted laws that

Labor and HHS issued a Request for idmpact. The effect of the statute is adprescribe benefits for hospital lengths of

formation (RFI) inviting comments on thedressed below. m .

NMHPA provisions. After consideration For purposes of Part 7 of ERISA and Title
 th P X ved | Effect of the statute XXVII of the PHS Act (including the NMHPA pro-

0 € many comments rec?|ve n r(_e_ . visions), the term State includes the 50 States, the

sponse to the Departments’ RFI and in NMHPA was passed in response t0 pistrict of Columbia, Puerto Rico, the Virgin Is-

light of the outstanding questions relatindinding by the Congress that group healtiands, American Samoa, Guam, Wake Island, the
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stay in connection with childbirth. connection with childbirth are providedrent Population Survey and other sources,
NMHPA provides that the federalother than through insurance coveragelrice Waterhouse has estimated that there
NMHPA requirements do not apply withregardless of State law. are approximately 270,000 self-insured
respect to health insurance coverggé According to a chart developed by th€&eRISA plans covering 53 million individ-
there is a State law that satisfies one dtational Association of Insurance Com-uals. In addition, based on data from the
more of the following criteria: (1) re- missioners for a hearing in SeptembeMarch 1996 Current Population Survey
quires such coverage to provide for at997 before the House Committee oand other sources, Price Waterhouse esti-
least a 48-hour hospital length of stay folways and Means, Subcommittee omated that there are approximately
lowing a vaginal delivery and at least ddealth, many States already had provid0,000 self-insured nonfederal govern-
96-hour length of stay following a deliv-sions in their laws or regulations prescribmental plans covering 18 million individ-
ery by cesarean section, (2) requires sudhg benefits for hospital lengths of stay iruals1®
coverage to provide for maternity and peeonnection with childbirth before the en- NMHPA will also affect insured ERISA
diatric care in accordance with guidelinesictment of NMHPA. Subsequently, forplans, insured church plans, insured non-
established by the American College opurposes of this discussion of the Effediederal governmental plans, and issuers in
Obstetricians and Gynecologists, thef the Statute, the Departments performeithe individual market in States that do not
American Academy of Pediatrics, or othea preliminary review of State laws as ohave a law meeting one or more of the cri-
established professional medical associduly 1, 19983 As a result of this review, teria specified in NMHPA. For purposes
tions, or (3) requires, in connection withit is estimated that 40 States have lawdf this review of the Effect of the Statute,
such coverage for maternity care, that thihat appear to meet the criteria specifiethe Departments performed a preliminary
hospital length of stay for such care is lefin NMHPA. These States are as followsreview of State laws as of July 1, 1998.
to the decision of (or is required to beAlabama, Alaska, Arizona, Arkansas, CalAs a result of this review, it is estimated
made by) the attending provider in conifornia, Colorado, Connecticut, the Dis-that the federal NMHPA requirements will
sultation with the mother. trict of Columbia, Florida, Georgia, llli- apply to health insurance coverage in 18
Accordingly, the federal NMHPA re- nois, Indiana, lowa, Kansas, KentuckyStatesl’ These States are as follows:
quirements do not apply to insured plankouisiana, Maine, Maryland, MassachuDelaware, Hawaii, Idaho, Michigan, Mis-
(and patrtially-insured plans, to the extensetts, Minnesota, Missouri, Montanagissippi, Nebraska, Oregon, Utah, Ver-
benefits for hospital lengths of stay inlNevada, New Hampshire, New Jerseynont, Wisconsin, Wyoming, Puerto Rico,
connection with childbirth are providedNew Mexico, New York, North Carolina, the Virgin Islands, American Samoa,
through insurance coverage) in States iNorth Dakota, Ohio, Oklahoma, PennsylGuam, Wake Island, the Northern Mariana
which a State law meets one or more ofania, Rhode Island, South Carolinalslands, and the Canal Zone (i.e., the areas
the above criteria. Moreover, the federgbouth Dakota, Tennessee, Texas, Virginiand installations in the Republic of
NMHPA requirements do not apply to is-Washington, and West Virginia. Panama made available to the United
suers (both in the group market and the Accordingly, in these 40 States, onlyStates pursuant to the Panama Canal
individual market) in States in whichchurch plans, self-insured private-sectofreaty of 1977 and related agreements,
State law meets one or more of the abovamployer-sponsored group health plé&hs, until December 31, 1999).
criteria. However, the federal NMHPAand self-insured nonfederal governmental Based on data from the March 1996
requirements apply to self-insured planplans'® will be affected by NMHPA. Current Population Survey and other
(and partially-insured plans, to the extenBased on data from the March 1996 Cuisources, Price Waterhouse estimated that
benefits for hospital lengths of stay in there are approximately 2.5 million in-
131 conducting the review, the Departments consUred ERISA plans, 145,000 insured non-
Northern Mariana Islands, and the Canal Zone (i.esidered State statutes, regulations, rules, bulletinfederal governmental plans, and 1,000 is-
the areas and installations in the Republic of Pananand case law. However, the review did not take intguers in the individual market. For a
made available to the United States pursuant to tlaccount other State actions that should be ConSi%lriety of reasons, these totals cannot be

Panama Canal Treaty of 197 and related agreemerered when making a legal determination regardin .
until December 31, 1)5;99,) ’ whether a State law meets the criteria specified iﬁrOken down by State. These reasons in-
12The termhealth insurance coveragmeans NMHPA.
“benefits consisting of medical care (provided di- 14-ereafter, other private-sector employer-spon  16Sponsors of self-insured nonfederal govern-
rectly, through insurance or reimbursement, or otrsored group health plans are referred to as ERISmental plans can elect to have their plans exempted
erwise and including any items and services paid f¢olans. from most of the requirements of Title XXVII of the
as medical care) under any hospital or medical se 1°The termnonfederal government planeans a PHS Act, including the NMHPA requirements, with
vice policy or certificate, hospital or medical servicegovernmental plan that is not a federal governmeirespect to self-insured benefits. To date, fewer than
plan contract, or health maintenance organizatioplan. PHS Act section 2791(d)(8)(C). The tegov- 600 sponsors have elected to have their plans ex-
contract offered by a health insurance issuer.ernmental plargenerally means a plan established oempted in whole or in part, and at least some of
ERISA section 733(b)(1) and PHS Act sectiormaintained for its employees by the government cthese plans have chosen to be exempt from
2791(b)(1). The terrhealth insurance issugneans the United States, by the government of any State NMHPA. This means the number of self-insured
“an insurance company insurance service, or insupolitical subdivision thereof, or by any agency or in-nonfederal governmental plans affected by NMHPA
ance organization . . . which is licensed to engage strumentally of any of the foregoing. PHS Act secwill be less than the 30,000 plans cited above.
the business of insurance in a State and which tion 2791(d)(8)(A). The ternfiederal governmental 1™The federal NMHPA provisions appear to apply
subject to State law which regulates insurance. . planmeans a governmental plan established or maiin these 18 States because either the State has not
Such term doe snot include a group health plantained for its employees by the government of thenacted any law that meets the NMHPA criteria or
ERISA section 733(b)(2) and PHS Act sectiorUnited States or by any agency or instrumentally cthe State has incorporated the federal NMHPA re-
2791(b)(2). such government. PHS Act section 2791(d)(8)(B). quirements by reference.
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clude a lack of detailed data at the Stateenefits. Although some plans may mak&. 969 had a provision for follow-up visits
level and inconsistencies in how data arglight reductions in overall benefits to off-in place of an additional inpatient day.
reported, both within and across Stateset this minimal increase in cost, the De€BO assumed that about one-third of the
In addition, the complexities and volatil-partments believe that virtually no em-additional utilization would be follow-up
ity of today’s health care environment, theployers will drop health coverage entirelyisits, and that the cost of a follow-up
segmentation of the health care marketsy drop coverage for hospital stays in convisit is only about one-fourth the cost of a
and the rapid increase in various forms ofection with childbirth. After taking be- post-delivery hospital day.
managed care arrangements make it diffravioral responses into account, CBO es- Based on those assumptions, if all of
cult to define and track such plalts. timated that employer contributions forthose who would have chosen a follow-up
The Congressional Budget Officehealth insurance would only rise by abouisit under S. 969 elected to remain in the
(CBO) did not estimate costs for imple0.02 percent and most of that increasiospital for an additional day, the esti-
menting NMHPA, passed by the Congrestkely would be passed back to employeegated aggregate increase in insured costs
in September 1996. However, CBO estiin the form of reduced wages. would be 0.07 percent, slightly higher
mated the costs for implementing S.969, Applying the same 0.06 percent inthan the CBO estimate. If, however,
the Senate version of NMHPA. Whilecrease to the cost of health insurance f@fothers and physicians determine that
there are several differences betwee¢pvered employees of nonfederal governsome of the follow-up care is unneces-
S.969 and the final joint legislatibh the Mental plans would raise expendituresary, and that less than the minimum hos-
CBO estimates for implementing S. 96diowever, CBO assumed that most opital length of stay is necessary, some of
are the only relevant cost data availabléhese costs would be passed back tfe additional costs will not be incurred.
and can be used as a baseline estimate fpployees. If none of the follow-up visits were con-
the cost impact of NMHPA. Apart from increased benefit costs fokerted to additional inpatient days, the es-
After making adjustments to reflect thetheir employees, States may face addjimated aggregate increase in insured
effects of State laws in effect at the timdional costs for enforcing NMHPAS re- costs would be 0.04 percent. Therefore,
of their estimates, CBO concluded thafiuirements on issuers of health insurangge impact of NMHPA on insured costs is
about 900,000 insured births a year hav@ the group and individual markets. Bej, the 0.04 to 0.07 percent range, or $130
shorter hospital lengths of stay than thgause States currently regulate the prigijlion to $200 million (1996 dollars).
minimum lengths of stay provided undeM@t€-sector health insurance market, CBO |; should be noted that since the enact-
NMHPA. CBO assumed that some ofiSSumed that the increase in costs wouldent of NMHPA, twelve additional States
these births would result in an additionaP® marginal. However, in cases Wherfi e enacted laws or regulations meeting
inpatient day, and some would receive gtates fail to implement NMHPA or theiryhe ciiteria specified in NMHPA. These
follow-up visit. Some mothers would still VN 1aws meeting the criteria specified i, g apply to an additional 25 percent of
choose to go home before the full time aNMHPA, the federal government assumeg, o< i fylly insured health insurance
lowed by NMHPA, while others are al-€nforcement authority. Depending on th,. s - \hile some of these States passed
ready receiving a timely follow-up visit "€€d for federal enforcement, some of the iqjation in direct response to the fed-
and therefore would not incur any addigforementloned costs may be shifted t8ral law, other States had already con-
tional costs. CBO estimated that inpatientpe federal government. _ sidered hospital lengths of stay for child-
hospital days would increase by approxi- Although the CBO estimates for ImIOIe'birth, but without final passage of

mately 400,000 days and follow-up car en(tjln? S. 969 car:hbe use(tj as a batlsel;[%egislation. Thus, the estimates of the
would increase by approximately 200,00 or determining the cost impact o

statutory impacts, as of the date of enact-
. MHPA, they must be updated to reflect y imp . .
visits annually. the enactment in several additional Statement, probably overstate the direct impact
CBO estimated that the additional uti- : . >} NMHPA.
of laws or regulations meeting the criteria

lization due to the implementation of S. e . ]
969 would have resulted in an aggrega specified in NMHPA and for the elimina- paperwork Reduction Act
jon of post-delivery follow up care. Ad-

:‘:?rzﬁseen:gl(ljr;/srﬁ;i(:-gngdoain%()i?]dlai\?irc;:j?USting the CBO estimates for 28 States The interim rules contain no new infor-

I hased health bl CBO that had laws that met the criteria specimnation collection requirements that are
: ?’nggrtzaf‘sﬁ reseznsept:rt‘ﬁ'e 'ncreasaesﬁr?d in NMHPA at the time of NMHPA's subject to review and approval by OMB
umed that, 1 | b di ('j dual dhactment, reduces the number of peopinder the Paperwork Reduction Act of
prem";lms’ etmp Odyers and iawi “3‘ Sdirectly affected by NMHPA. Approxi- 1995 (Pub. L. 104-13, 44 U.S.C. Chapter
may choose fo reduce coverage or ror‘%ately 60 percent of people covered b$5). The agencies reported the informa-
18see, for example, Chollet, D.J., Kirk, A.M. and!nsured ERISA plans gnd therefore sutiJOnHC;)Xe_CtI;)hn b.u;de.ns aslsocllatted. with
Ermann, R.D. (1997Mapping Insurance Markets: Jectto State laws, ar_e in the 28 States thiitM In e Interim ru _es h ernm
The Group and Individual Insurance Markets in 26had enacted laws prior to NMHPA. Rules Amending ERISA Disclosure Re-
SatesWashington: The Alpha Center. With fewer people affected, the as<quirements for Group Health Planam-
15. 969 contained provisions for post-deliverysymed increase in utilization is alsglementing section 711(d) of ERISA that
Ig!ocvzsutg ;gﬁagé E?Zggzﬁt;':gin'?m?ﬁg:]'gggggwer, which should translate into awere published in th&ederal Register
tion date of January 1, 1997, rather than January $Maller increase in aggregate health caom April 8, 1997 (62 F.R. 16979). OMB

1998. costs. However, as discussed previouslgpproved these information collection re-
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quirements under OMB control numbeiexercise regulatory flexibility; 2) the in-1996 (5 U.S.C. 801 et seq.) (SBREFA).
1210-0039. Subsequently, the agencigsrpretations or clarifications to the statutn general, SBREFA provides, among
published the OMB control number in theory provisions that are made by thesether things, that a federal agency must
Federal Registerat 62 F.R. 36205 (July rules are minor and will not have a signifsubmit all rules for full Congressional re-
7,1997). icant impact; and 3) because most Stategew. Pursuant to SBREFA, Congress has
In addition, the group and individualhave laws that apply in place of the0 session days to review and approve or
market notification requirements forNMHPA standards, in those States the irdisapprove a major rule. The Secretaries
group health plans under section 2704(djerim rules will not apply to insurance is-have determined that the effective date of
and issuers under 2751(b) of the PHS Acsuers, which are subject to State law, arttiese interim rules is January 1, 1999.
are not considered “information” as dewill have no impact on group health plan8ecause the effective date of these in-
fined in 5 CFR 1320.3(c)(2) and arethat purchase insurance in those Statesrim rules is more than 60 days after pub-
therefore not subject to the PaperworRherefore the main impact of these ruleication in the Federal Register and re-
Reduction Act of 1995. In particular, Swill be on group health plans that self-inceipt by Congress, the requirements of
CFR 1320.3(c)(2) states that “the publigure. Because small plans are more likeJBREFA have been satisfied with respect
disclosure of information originally sup-to purchase State-regulated insurande these rules.
plied by the federal government to the rethan to self-insure, they will be less likely

cipient for the purpose of disclosure to theo be affected by these rules. Statutory Authority
public is not included within the defini-  Although, for the reasons stated, we be- The Department of the Treasury tempo-
tion” of a collection of information. lieve that these rules will not have a Sigrary rule is adopted pursuant to the au-
E. Regulatory Flexibility Act, nificant impact on small entities, specificihority contained in section 7805 and in
data that would permit a complete evaluasection 9833 of the Code (26 U.S.C
Unfunded Mandates Reform Act 1" o¢ the impact on small entities is no e
of 1995, and Small Business currentl ava?lable Therefore, the Det7805’ 2833), as added by HIPAA (Pub. L.
Regulatory Enforcement Fairness y avaraple. ’ 104-191, 110 Stat. 1936) and amended by
Act of 1995 partments invite interested persons to sugra '97 (Pub. L. 10534, 111 Stat. 788).
mit comments on the impact of these rules The Department of Labor interim final
Regulatory Flexibility Act on small entities for consideration in thg e is adopted pursuant to the authority

o development of the final rules implementygntained in sections 505, 711, 734 of
The Regulatory Flexibility Act (RFA) ing NMHPA. Consistent with the RFA, er|sa (29 U.S.C. 1135, 1181, and 1194),

(5U.S.C. 60kt seq requires that, when- the Departments also encourage the pufs added by HIPAA (Pub. L. 104-191
ever an agency is required to publish gc to submit comments on alternativei1g Stat. 1936) and amended by NMHPA
general notice of proposed rulemakingrles that will accomplish the stated pur(pyp. L. 104-204, 110 Stat. 2935), and
the agency shall prepare and make avajhpse of NMHPA and minimize the impactsecretary of Labor’s Order No. 1-87, 52
able for public comment an initial regula-gn small entities. F.R. 13139, April 21, 1987. ’

tory flexibility analysis. The analysis de- C .
_ . The HHS interim final rule is adopted
funded Mandates Ref Act of 1995 . ; :
scribes the impact of the rule on smal/nfunded Mandates Reform Act 0 pursuant to the authority contained in sec-

the stated objectives of the applicable Ia\ﬁf 199_5 (UMRA, Pub. L. 104-4) requwesof the PHS Act (42 U.S.C.300gg through
and which would minimize the impact ondgencies to prepare several analytic statd00gg-63, 300gg—-91, and 300gg-92), as
ments before proposing any rules thaadded by HIPAA (Pub. L. 104-191, 110

small entities. For purposes of the RFA, ) .
States and individugls gre not considered 2y result in annual expenditures of $106tat. 1936) and amended by NMHPA
small entities. Small employers and smalfillion by State, local, and Indian tribal(Pub. L. 104-204, 110 Stat. 2935).

vernments or the private sector. These

roup health plans are considered smal’ )
gntitizs P rules are not subject to the UMRA be- reero

Since these rules are being issued as ii2use they g;]e r:nterllm rulesb. d'__'%v‘,’evﬁ%doption of Amendments to the
terim final rules and not as a Notice ofonsistentwith the policy embodied in t EF?egulations

Proposed Rulemaking (NPRM), the RFAU_MRA* the interim rules have been de- _
does not apply and a_regulatory flexibilSigned to be the least burdensome alternimternal Revenue Service

dive for State, local, tribal governments26 CFR Chapter |
ind the private sector. Accordingly, 26 CFR Part 54 is amended
as follows:

ity analysis is not required. Nonetheles
the Departments have considered thd"

likely impact of the rules on small entitiesg51| Business Regulatory Enforcement

and believe that the rules will not have &ajmess Act of 1996 PART 54—PENSION EXCISE TAXES
significant impact on a substantial num-

ber of small entities for the following rea- The Administrator of the Office of In-  Paragraph 1. The authority citation for
sons: 1) the major provisions of the ruleformation and Regulatory Affairs of part 54 is amended by adding an entry for
mirror the statutory provisions, which areOMB has determined that this is a majog54.9811-1T in numerical order to read
largely self-executing and do not affordrule for purposes of the Small Busines@ part as follows:

the Departments substantial discretion tBegulatory Enforcement Fairness Act of Authority: 26 U.S.C. 7805 * * *
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Section 54.9811-1T also issued unddyirth for a mother or her newborn may notequired under paragraph (a)(1) of this

26 U.S.C. 9833. ** * restrict benefits for the stay to less than —section. (See also paragraphs (b)(2) and
Par. 2. Section 54.9801-1T is amended (i) 48 hours following a vaginal deliv- (c)(3) of this section for rules and exam-
by: ery; or ples regarding other authorization and
1. Revising paragraph (a). (i) 96 hours following a delivery by certain notice requirements.)
2. Revising the first sentence of paracesarean section. (i) Example. The rule of this para-
graph (c). (2) When stay begins(i) Delivery in a graph (a)(4) is illustrated by the following
The revisions read as follows: hospital. If delivery occurs in a hospital, example:
§54.9801-1T Basis and scope the hospital Ie.ngth Of. stay for the mother Example.(i) In the case of a delivery by cesarean
(terﬁporary). P qr newbo_rn child begins at the tlm_e of deéection, a group health plan ‘subject tq the requil_’e-
livery (or in the case of multiple births, atments of this section automatically provides benefits
the time of the last delivery). for any hospital length of stay of up to 72 hours. For

a) Statutory basis.Sections 54.9801- " .. . . . ' .
@) y (i) Delivery outside a hospitallf de- any longer stay, the plan requires an attending

£4.9811-1T. 54.9812-17 54 9831_1.'Jivery occurs outside a hospital, the hospp.rovider to complete a certificate of medical neces-

tal | th of st begi t the ti thsny. The plan then makes a determination, based on
and 54.9833-1T (portability sections) im-a ength ot stay begins at the ime eo corificate of medical necessity, whether a longer

plement Chapter 100 of Subtitle K of the[mo'ther or newborn is admitted as a h.OSp!‘TaY_ is medically necessary.
al inpatient in connection with childbirth. (i) In this Example the requirement that an at-
Internal Revenue Code of 1986.

The determination of whether an admistending provider complete a certificate of medical

X x % % x sion is in connection with childbirth is anhecessity to obtain authorization for the period be-
fween 72 hours and 96 hours following a delivery by

medical decision to be made by the a S o ¢
(c) Similar Requirements under theyenging provider. y t(C;?Zl)fean section is prohibited by this paragraph

Public Health Service Act and Employee (3y Examples.The rules of paragraphs
Retirement Income Security AGections ()1 and (2) of this section are illustrated (5) Exceptions—(i) Discharge of
2701, 2702, 2704, 2705, 2721, and 279y the following examples. In each exammother. If a decision to discharge a
of the Public Health Service Act and secpje, the group health plan provides bendnother earlier than the period specified in
tions 701, 702, 703, 711, 712, 732, anfks for hospital lengths of stay in connecparagraph (a)(1) of this section is made by
733 of the Employee Retirement Incomeion with childbirth and is subject to thean attending provider, in consultation
Security Act of 1974 impose reqmremem$equirements of this section, as follows: With the mother, the requirements of para-
similar to those imposed under Chapter graph (a)(1) of this section do not apply
100 of Subtitle K with respect to health Example 1.(i) Apregnant woman covered “”d,ert?r any period after the discharge.
. . . . a group health plan goes into labor and is admitted .. . .
insurance issuers offering group health N5 the hospital at 10 p.m. on June 11. She gives birth (i) Discharge of newborn.If a deci-
surance coverage. * * * by vaginal delivery at 6 a.m. on June 12. sion to discharge a newborn child earlier
(i) In this Example 1the 48-hour period de- than the period specified in paragraph
scribed in paragraph (a)(1)(i) of this section ends g@)(1) of this section is made by an attend-

. 6 a.m. on June 14. - . . . .
Par. 3. In §854.9801-2T, the introduc- Example 2() Awoman covered underagroupmg provider, in consultation with the

tory text is revised to read as follows:  heaith plan gives birth at home by vaginal deIiverymOther (or the newborn's authorized rep-
L After the delivery, the woman begins bleeding ex'€sentative), the requirements of para-
§54.9801-2T Definitions (temporary).  cessively in connection with the childbirth and is adgraph (a)(1) of this section do not apply
uni th ) ided. the defi .mitted to the hospital for treatment of the excessivfor any period after the discharge.
niess otnerwise provided, the aertini i . . .
e S€ p ! . "bleeding at 7 p.m. on October 1. _ (iii) Attending provider definedFor
tions in this section govern in applying (i) In this Example 2the 48-hour period de- urposes of this section. attendin
the provisions of §§54.9801—1T througtscribed in paragraph (a)(1)() of this section ends &P >ection, aing
provider means an individual who is li-

54.9801-6T, 54.9802-1T, 54.9811-1T] pI'Er:ércr)\n I?:?f(()ig)er:\;voman covered under a groupcensed under applicable State law to pro-
54.9812-1T, 54.9831-1T, and 54.9833_ " group pp p

alth plan gives birth by vaginal delivery at homeyide maternity or pediatric care and who

1T. The child later develops pneumonia and is admitteg directly responsible for providing ma-
to the hospital. The attending provider determinef

that the admission is not in connection with child—ernlty or pedlatrlc care to a mother or

1T through 54.9801-6T, 54.9802-1T

* * *x * %

* * *x * %

. i birth. newborn child.

Par. 4. Section 54.9811-1T is added to (i) In this Example 3the hospital length-of-stay ~ (iv) Example. The rules of this para-
read as follows: requirements of this section do not apply to thgyraph (a)(5) are illustrated by the follow-
) c.hild"s admission to the ho.spital. be.cause the admiﬁ;lg example:

§54.9811-1 Standards relating to sion is not in connection with childbirth.
benefits for mothers and newborns o ) . Example. (i) Apregnant woman covered under a
(temporary). (4) Authorization not requiree-(i) In group health plan subject to the requirements of this

general. A plan may not require that asection goes into labor and is admitted to a hospital.

(a) Hospital length of stay-(1) Gen- physician or other health care providefhe gives birth by cesarean section. On the third
eral rule. Except as provided in para-obtain authorization from the plan, ord""ythafter the ‘i'te"v‘?tr%"tthhe att‘;?d'“g Fg‘x'derﬂfor;he
. . . . . mother consults wi e motner, an € attending

graph (a)(5) of_thls section, a group hegltl‘rom a health insurance issuer offerln%rovider for the newborn consults with the mother
plan that provides benefits for a hospitahealth insurance coverage under the plag,gardmg the newborn. The attending providers au-

length of stay in connection with child-for prescribing the hospital length of stayhorize the early discharge of both the mother and
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the newborn. Both are discharged approximately 7guired under paragraph (a) of this sectiogroup health plan that does not provide
hours after the delivery. The plan pays for the 72 3 manner that is less favorable than tHeenefits for hospital lengths of stay in

hour hospital stays. - . . . . L
(i) In this Example, the requirements of thisbeneflts provided for any preceding poreonnection with childbirth for a mother or

paragraph (a) have been satisfied with respect to tﬁ'@rl'_Of the stay. . her newborn Ch”(_j' .

mother and the newborn. If either is readmitted, the (i) Example. The rules of this para- (3) Cost-sharing rules-(i) In gen-
hospital stay for the readmission is not subject tgraph (b)(2) are illustrated by the follow-eral. This section does not prevent a
this section. ing example: group health plan from imposing de-

(b) Prohibitions—(1) With respect to  Example. (i) A group health plan subject to thequcubles’ coinsurance, or other cost-shar-

mothers—(i) In general. A group health requirements of this section provides benefits fotn9 in relation FO beneﬁt§ for hospi_tal
plan may not — hospital lengths of stay in connection with child-lengths of stay in connection with child-
birth. In the case of a delivery by cesarean sectiopirth for a mother or a newborn under the
(A) Deny a mothgr or he_r _n_e_Wbomthe plan automatically pays for the first 48 hoursp|an or coverage, except that the coinsur-
child eligibility or continued eligibility t0 with respect to each succeeding 24-hour period, the ' ) .
enroll or renew coverage under the termgarticipant or beneficiary must call the plan to ob21'¢€ Of other cost-sharing for any portion
of the plan solely to avoid the require:ain precertification from a utilization reviewer, whoOf the hospital length of _Stay requwed
ments of this section: or determines if an additional 24-hour period is medunder paragraph (a) of this section may
. ’ . . ically necessary. If this approval is not obtained, thgot be greater than that for any preceding
(B) PrO\_”de payments (including pay-yjan will not provide benefits for any succeeding 2450rtion of the stay.
ments-in-kind) or rebates to a mother t@our period. 0 E les. The rul f thi
encourage her to accept less than the min-(ii) In this Example,the requirement to obtain (") xamp es._ erules o IS para-
imum protections available under thigrecertification for the two 24-hour periods immedi-graph (c)(3) are illustrated by the follow-
section ately following the initial 48-hour stay is prohibited ing examples. In each example, the group
. ) . by this paragraph (b)(2) because benefits for the | i i i
(i) Examples._The rules of this para- ter part of the stay are restricted in a manner thata'gfe;:: séi:(;i S:Sb{czﬁgx;he requirements
graph (b)(1) are illustrated by the follow-less favorable than benefits for a preceding portion ’ :
ing examples. In each example, the groug the stay. (However, this section does not prohibit gyample 1. (i) A group health plan provides
health plan is subject to the requiremensP!an from requiring precertification for any periodyenefits for at least a 48-hour hospital length of stay

of this section. as follows: after the first 96 hours.) In addition, if the plan’s uti-, connection with vaginal deliveries. The plan cov-

lization reviewer denied any mother or her newbor g percent of the cost of the stay for the first 24-
Example 1. (i) A group health plan provides b_er|1etf|ts within thhe 964?;# stay,t_the plan would alS@oyr period and 50 percent of the cost of the stay for
benefits for at least a 48-hour hospital length of stay 2 < Paragrap (a) of this section. the second 24-hour period. Thus, the coinsurance
paid by the patient increases from 20 percent to 50

following a vaginal delivery. If a mother and new- . -
born covered under the plan are discharged within (3) With respect to attending prOVIderS'percent after 24 hours.

24 hours after the delivery, the plan will waive the/* 9TOUP health plan may not directly or iy in this Example 1the plan violates the rules

copayment and deductible. indirectly — of this paragraph (c)(3) because coinsurance for the
(i) In this Example 1pecause waiver of the co- (i) Penalize (for example, take discipli-second 24-hour period of the 48-hour stay is greater

payment and deductible is in the nature of a rebajgary action against or retaliate against), dpan that for the preceding portion of the stay. (In

that the mother would not receive if she and her nevsiarwise reduce or limit the compensa‘?ddmon’ the plan also violates the similar rule in
born remained in the hospital, it is prohibited by thi

%_ . ; paragraph (b)(2) of this section.)

paragraph (b)(1). (In addition, the plan violates para:O" _Of’ an atfcendlng provider be_C‘?“SG the Example 2. (i) A group health plan generally

graph (b)(2) of this section because, in effect, no cg2rovider furnished care to a participant Ogovers 70 percent of the cost of a hospital length of

payment or deductible is required for the first portiooeneficiary in accordance with this secstay in connection with childbirth. However, the

of the stay and a double copayment and a deductitfiion; or plan will cover 80 percent of the cost of the stay if

are required for the second portion of the stay.) (i) Provide monetary or other incen_the participgnt or beneficiary nptifies the plan of the
Example 2. (i) A group health plan provides y.\ o 0 o0 attending provider to inducéregnamy in advance of admission and uses what-

benefits for at least a 48-hour hospital length of sta%/h ) ; . ever hOSpiti_i| the plan may designate. '
following a vaginal delivery. In the event that a e provider to furnish care to a partici- (i) In this Example 2the plan does not violate

mother and her newborn are discharged earlier thgd@nt or beneficiary in a manner inconsisthe rules of this paragraph (c)(3) because the level of
48 hours and the discharges occur after consultatid@nt with this section, including providingbenefits provided (70 percent or 80 percent) is con-
with the mother in accordance with the requirementgny incentive that could induce an attencpistent throughout the 48-hour (or 96-hour) hospital

of paragraph (a)(5) of this section, the plan provides, i nrovider to discharage a mother OIlethh of stay required under paragraph (a) of this
for a follow-up visit by a nurse within 48 hours after gp 9 section. (In addition, the plan does not violate the

the discharges to provide certain services that trﬂzeWbom earlier than 48 hours (or 96jes in paragraph (a)(4) or (b)(2) of this section.)

mother and her newborn would otherwise receive iROUS) after de”\_/ery- _ _ _ _
the hospital. (c) Construction. With respect to this  (4) Compensation of attending pro-

(i) In this Example 2because the follow-up section, the following rules of construc-vider. This section does not prevent a
visit does not provide any services peyqnd what th_ﬁon apply: group health plan from negotiating with
mother and her newborn would receive in the hospi- (1) Hospital stays not mandatorirhis an attending provider the level and type of
tal, coverage for the follow-up visit is not prohibited ! . ; . .
by this paragraph (b)(1) section does not require a mother to — compens.atlon.for car.e fur.msheq in accor-

(i) Give birth in a hospital; or dance with this section (including para-

(2) With respect to benefit restric- (i) Stay in the hospital for a fixed pe-graph (b) of this section).
tions—(i) In general. Subject to para- riod of time following the birth of her (d) Notice requirement.See 29 CFR
graph (c)(3) of this section, a group healtkhild. 2520.102-3(u) and (v)(2) for rules relat-
plan may not restrict the benefits for any (2) Hospital stay benefits not man-ing to a notice requirement imposed under
portion of a hospital length of stay re-dated. This section does not apply to anysection 711 of the Employee Retirement
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ncome Security Act 0 .S.Cin connection with childbirth other thanApproved August 14, .

I S ity Act of 1974 (29 U.S.Ci ti ith childbirth other thanA dA t 14, 1998

1181) on certain group health plans thahrough health insurance coverage. )
provide benefits for hospital lengths of (3) Preemption provisions under Donald C. Lubick,
stay in connection with childbirth. ERISA. See 29 CFR 2590.711(e)(3) re- Assistant Secretary of

(e) Applicability in certain States-(1) garding how rules parallel to those under the Treasury.
Health insurance CoverageThg require- paragraph (e)(;) of thls_ s_ectlon relate t%ension and Welfare Benefits
ments of section 9811 and this section dother preemption provisions under th%\dministration
not apply with respect to health insurancEmployee Retirement Income Security29 CER Chanter XXV
coverage offered in connection with 2Act of 1974. 29 CER Partp2590 is amended as follows:
group health plan if there is a State law (4) Examples. The rules of this para- '
regulating the coverage that meets any @raph (e) are illustrated by the followingpaRT 2590 —RULES AND
the following criteria: examples: REGULATIONS FOR HEALTH

@) Th_e State law requires the Cover?‘ge Example 1.(i) A group health plan buys group INSURANCE PORTABILITY AND
to provide for at least a 48-hour hospitaheaith insurance coverage in a State that requirRENEWABILITY FOR GROUP
length of stay following a vaginal deliv- that the coverage provide for at least a 48-hour hop4EALTH PLANS
ery and at least a 96-hour hospita| |engtﬂta| length of stay following a vaginal delivery and
of stay following a delivery by cesarearft I_easta 96-hour hospita_l length of stay followinga 1 The authority citation for Part 2590

i delivery by cesarean section. is revised to read as follows:
Secut'on' ) (ii) In this Example 1the coverage is subject to : ’

(i) The State law requires the coveragetate law, and the requirements of section 9811 and Authority: Secs. 107, 209, 505, 701-
to provide for maternity and pediatric carehis section do not apply. 703, 711, 712, and 731-734 of ERISA (29
in accordance with guidelines established Example 2.(i) A self-insured group health plan y.S.C. 1027, 1059, 1135, 1171-1173,
by the American College of Obstetriciang?Vers hospital lengths of stay in connection withy 191 1187 and 1191-1194), as amended

. . childbirth in a State that requires health insuranc
and Gyneco!ogl_sts, the American Acadzgyerage to provide for maternity care in accordancﬁy HIPAA (Pub. L. 104-191, 110 Stat.
emy of Pediatrics, or any other estabwith guidelines established by the American Collegd- 936) and NMHPA (Pub. L. 104-204,
lished professional medical association. of Obstetricians and Gynecologists and to provid¢10 Stat. 2935), and Secretary of Labor’s

(iii) The State law requires, in connecor pediatric care in accordance with guidelines esgrder No. 1-87, 52 F.R. 13139, April 21,

. . . tablished by the American Academy of Pediatrics.
tion with the coverage for maternity care, (i) In this Example 2even though the State law 1987.

that the hospital length of stay for SucRagisfies the criterion of paragraph (e)(1)(ii) of this boart B—Other Requ .
care is left to the decision of (or is re-section, because the plan provides benefits for hosubpart B—Other Requirements

quired to be made by) the attendingital lengths of stay in connection with childbirth . . )
provider in consultation with the mother_other than through health insurance coverage, the 2. §2590.711 is revised to read as fol

. - lan is subject to the requirements of section 981HOWS:
State laws that require the decision to b?ﬁ]d this section.

made by the attending provider with the § 2590.711 Standards relating to
consent of the mother satisfy the criterion (f) Effective date.Section 9811 ap- penefits for mothers and newborns.
of this paragraph (e)(1)(iii). plies to group health plans for plan years .

(2) Group health plans-(i) Fully-in- beginning on or after January 1, 1998. (&) Hospital length of stay-(1) Gen-
sured plans.For a group health plan thatThis section applies to group health planeral rule. Except as provided in para-
provides benefits solely through health infor plan years beginning on or after Janwgraph (a)(5) of this section, a group health

surance coverage, if the State law regulag¢ry 1, 1999. plan, or a health insurance issuer offering
ing the health insurance coverage meetsPar. 5. In §54.9831-1T, paragraplgroup health insurance coverage, that pro-
any of the criteria in paragraph (e)(1) ofb)(1) is revised to read as follows: vides benefits for a hospital length of stay

this Section, then the requirements of Se%. . . in connection with childbirth for a mother
tion 9811 and this section do not app|y 54.9831-1T SpeCIaI rules relatmg to or her newborn may not restrict benefits

(i) Self-insured plans.For a group 9'oUP health plans (temporary). for the stay to less than —
health plan that provides all benefits for * ok % k% (i) 48 hours following a vaginal deliv-
hospital lengths of stay in connection with . ery; or
childbirth other than through health insur-.l.h(g) i’;cfﬁteer?] :ﬁtr'sefgfs%ggnﬁgggrla_"lT (iiy 96 hours following a delivery by
ance coverage, ihe requirements of Seffirougp 54.9801-6T, 54.9802-1T Cacansecon:
t|0p__9811 an_d thls_, section apply. 54.9811-1T, and 54.9812-1T do not applx (2)_W en sta_ly begins(i) D_e ivery in a
(iii) Partially-insured plans. For a any group health plan in relation to itﬁ ospital. _If delivery occurs in a hospital,
. ) rE)'rovision of the benefits described in para-he hospital Ie_ngth Of_ stay for the mother
efits through health insurance coverage, 5raph 1)2), (), (4), or (5) of this sectior](_)r newbo_rn child begins at the t|m_e of de-
the State law regulating the health. mgurmr any combination of these benefits). ivery (or in the case o_f multiple births, at
ance coverage meets any of the criteria in the time of the last delivery).

* Kk *x *x %

paragraph (e)(1) of this section, then the (ii) Delivery outside a hospitallf de-

requirements of section 9811 and this sec- Michael P. Dolan, livery occurs outside a hospital, the hospi-
tion apply only to the extent the plan pro- Deputy Commissioner oftal length of stay begins at the time the
vides benefits for hospital lengths of stay Internal Revenue. mother or newborn is admitted as a hospi-
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tal inpatient in connection with childbirth. necessity to obtain authorization for the period be- (B) Provide payments (including pay-
The determination of whether an admistween 72 hours and 96 ho#rbs, fo('j'og‘””?]?‘ delivery byments-in-kind) or rebates to a mother to
sion is in connection with childbirth is aeSarean section is prohibited by this paragraplly ., \raqe her to accept less than the min-

4).
medical decision to be made by the at(?)( ) imum protections available under this

tending provider. (5) Exceptions—(i) Discharge of section.

(3) Examples.The rules of paragraphsmother. If a decision to discharge a (i) Examples.The rules of this para-
(a)(1) and (2) of this section are illustrategnother earlier than the period specified igraph (b)(1) are illustrated by the follow-
by the following examples. In each examparagraph (a)(1) of this section is made biyng examples. In each example, the group
ple, the group health plan provides benean attending provider, in consultatiorhealth plan is subject to the requirements
fits for hospital lengths of stay in connecwith the mother, the requirements of parasf this section, as follows:
tion Wlth C|‘1I|dbfll;';1|’! and tI'S SUbJefcﬁlto thegraph (a)(l) of this SeCtI.On do not apply Exf':\mple 1. (i) A group health _plan provides
requirements of this section, as follows: - for any period after the discharge. benefits for at least a 48-hour hospital length of stay

Example 1.(i) A pregnant woman covered under . (ii) DiS_charge of newborn.If a deci- . following a vaginal delivery. If a mc_)ther and new-
a group health plan goes into labor and is admittediON t0 discharge a newborn child earlieborn covered under the plan are discharged within
to the hospital at 10 p.m. on June 11. She gives birthan the period specified in paragrapR# hours after the delivery, the plan will waive the
by vaginal delivery at 6 a.m. on June 12. (a)(1) of this section is made by an attencf—Op,"?‘ymen;,and dedllictlble. _ -

(i) In this Example 1the 48-hour period de- jng provider, in consultation with the (ii) In this Example 1because waiver of the co-

scribed in paraaraph (2)(1)(i) of this section ends at ) ' payment and deductible is in the nature of a rebate
6 a.m. on quneg14.p @M mother (or the newborn’s authorized repthat the mother would not receive if she and her new-

Example 2(i) A woman covered under a group resentative), the requirements of parasorn remained in the hospital, it is prohibited by this

health plan gives birth at home by vaginal deliverygraph (a)(1) of this section do not applyaragraph (b)(1). (In addition, the plan violates para-
After the delivery, the woman begins bleeding exfor any period after the discharge. ggﬁeﬁ)g)dif dtScI; Eleecitéorr:e ;’3?23?3 ;Eee]flfztpgglgﬁ
CF_"tStSI(\jle;lytIE cc}:nneitl?r; Wltth tTe Child?ltr;h and s a_d- (iii) Attending provider defined For of the stay and a double copayment and a deductible
mitted to the hospital for treatment of the excessive . . . : ‘

bleeding at 7 p.m. on October 1. purposes of this sectiomftending pro- are required for the second portion of the stay.)

(i) In this Example 2the 48-hour period de- Vidermeans an individual who is licensed Example 2. () A group health plan provides

scribed in paragraph (a)(1)(i) of this section ends atnder applicable State law to provide makenefits for at least a 48-hour hospital length of stay

7 p.m. on October 3. ternity or pediatric care and who is di_followmg a vaginal delivery. _In the event t_hat a
mother and her newborn are discharged earlier than

Example 3(i) A woman covered under a group rectly responsible for providing maternity 45 1,ours and the discharges occur after consultation

health plan gives birth by vaginal delivery at home, diatri ¢ th b - _ - ]
The child later develops pneumonia and is admitted! PEdIAIIC care 1o a mother or NEeWDbOrRith the mother in accordance with the requirements
of paragraph (a)(5) of this section, the plan provides

to the hospital. The attending provider determine§Nia.

that the admission is not in connection with child- (iv) Example. The rules of this para- for a follow-up visit by a nurse within 48 hours after

birth. graph (a)(5) are illustrated by the follow—the discharges to provide certain services that the

i i i _of- h mother and her newborn would otherwise receive in
(||)_ In this Examp_le 3the‘hosp|tal length-of-stay ing example: tho hosoital
requirements of this section do not apply to the prtal.

child's admission to the hospital because the admis- Example. (i) A pregnant woman covered undera ()" this Example 2because the follow-up

sion is not in connection with childbirth. group health plan subject to the requirements of thi>" d°€S NOt provide any services beyond what the
other and her newborn would receive in the hospi-

L . . section goes into labor and is admitted to a hospit TI coverage for the follow-up Visit is not prohibited
(4) Authorization not requiree~(i) In  she gives birth by cesarean section. On the thitd " 9 P P

general. A plan or issuer may not requireday after the delivery, the attending provider for Y this paragraph (b)(1).

that a physician or other health car@other consults with the mother, and the attending (2) With respect to benefit restric-

rovider obtain authorization from theProvider for the newborn consults with the mother . . .
P garding the newborn. The attending providers aJlons—(') In general. Subject to para-

. o Y
plan or issuer for prgscrlblng the hospit ﬁorize the early discharge of both the mother angraph (c)(3) of this section, a group health
length of stgy feql_Jlfed under paragrapfhe newborn. Both are discharged approximately 7@lan, and a health insurance issuer offer-
(a)(1) of this section. See alsgara- hours after the delivery. The plan pays for the 72mg group health insurance coverage, may

graphs (b)(2) and (c)(3) of this section fohour hospital stays. not restrict the benefits for any portion of

rules and examples regarding other autho- (i) In this Examplethe requirements of this . .
P g g aragraph (a) have been satisfied with respect to tfe hOSp'tal Iength of stay reqwred under

rlza.'.tlon and certain notice requlremems')ﬁlother and the newborn. If either is readmitted, thParagraph (a) of this section in a manner
(i) Exam_plt_e. The rule of this Para- nospital stay for the readmission is not subject tthat is less favorable than the benefits pro-
graph (a)(4) is illustrated by the followingthis section. vided for any preceding portion of the

example: o . stay.
c o) Inth  delver b (b) Prohibitions—(1) With respect to (i) Example. The rules of this para-

Xample.(l) In the case or a aelivery Dy cesareal i .
inothers—({) In general. A group health raph (b)(2) are illustrated by the follow-

section, a group health plan subject to the requir 5lan. and a health insurance issuer offeg-
ments of this section automatically provides benefit ! |9g example:

for any hospital length of stay of up to 72 hours. Folg group health insurance coverage, ma
any longer stay, the plan requires an attendingO0— Example. (i) A group health plan subject to the
provider to complete a certificate of medical neces- (A) Deny a mother or her newbornrequirements of this section provides benefits for
sity. The plan then makes a determination, based @hi|d eligibility or continued eligibility to hospital lengths of stay in connection with child-
the certificate of medical necessity, whether a longer birth. In the case of a delivery by cesarean section,
stay is medically necessary. enroll or renew coverage !mder the te_m}ﬁe plan automatically pays for the first 48 hours.
(i) In this Example the requirement that an at- Of the plan solely to avoid the require respect to each succeeding 24-hour period, the
tending provider complete a certificate of medicaments of this section; or participant or beneficiary must call the plan to ob-
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tain precertification from a utilization reviewer, whofits for hospital lengths of stay in connec- (i) The State law requires the coverage
determines if an additional 24-hour period is medtjony with childbirth for a mother or a new-to provide for at least a 48-hour hospital
ically necessary. If this approval is not obtained, thg .y \nqer the plan or coverage, excepéngth of stay following a vaginal deliv-
plan will not provide benefits for any succeeding 24- . . .
hour period. that the coinsurance or other cost-sharingry and at least a 96-hour hospital length
(i) In this Example the requirement to obtain fOr any portion of the hospital length ofof stay following a delivery by cesarean
precertification for the two 24-hour periods immedi-stay required under paragraph (a) of thisection.
ately‘following the initial 48-hour stay i§ prohibited section may not be greater than that for (i) The State law requires the coverage
i P (00 beca berefis e iy prececdin porion of e sy 1o provid for materity and peciatc cae
less favorable than benefits for a preceding portion (”) Exampleszhe rules of this para- in accordance with guidelines established
of the stay. (However, this section does not prohib@raph (c)(3) are illustrated by the follow-by the American College of Obstetricians
a plan from requiring precertification for any perioding examples. In each example, the grougnd Gynecologists, the American Acad-
after the first 96 hours.) In addition, if the plan’s uti-health plan is subject to the requiremen'@my of Pediatrics, or any other estab-
lization reviewer denied any mother or her newborrbf this section, as follows: lished professional medical association.

benefits within the 96-hour stay, the plan would also i) The S | . .
violate paragraph (a) of this section. Example 1. (i) A group health plan provides (”') e State law requires, In connec-

benefits for at least a 48-hour hospital length of staion with the coverage for maternity care,

(3) With respect to attending providers.in connection with vaginal deliveries. The plan covthat the hospital length of stay for such
A group health plan, and a health insurers 80 percent of the cost of the stay for the first 24 are is left to the decision of (or is re-
ance issuer offering group health insurhour period and 50 percent of the cost of the stay f

. . .the second 24-hour period. Thus, the coinsurangiu'r.ed t.o be made. by) .the attendmg
ance coverage, may not directly or indiz 4 by the patient increases from 20 percent to ggrovider in consultation with the mother.

rectly— zzlrcent after 24 hours. State laws that require the decision to be
(i) Penalize (for example, take discipli- (i) In this Example 1the plan violates the rules made by the attending provider with the
nary action against or retaliate against), ¢ this paragraph (c)(3) because coinsurance for thésnsent of the mother satisfy the criterion
otherwise reduce or limit the compensals—rf;rfTﬁaﬁ;ﬁ(’t‘;:aps:é%ic‘;gghZ:ﬁ;‘:‘; ?Laey:agre%ts)rf this paragraph (e)(1)(iii).
tion of, an attending provider because thgygition, the plan also violates the similar rule in (2) Group health plans-(i) Fully-in-
provider furnished care to a participant Oparagraph (b)(2) of this section.) sured plans.For a group health plan that
beneficiary in accordance with this sec- Example 2. () A group health plan generally provides benefits solely through health in-
tion; or covers 70 percent of the cost of a hospital length & rance coverage, if the State law regulat-
. . . stay in connection with childbirth. However, the. .
_ (i) Provide moqetary or other INCEN- /11 will cover 80 percent of the cost of the stay #19 the health insurance coverage meets
tives to an attending provider to inducgne participant or beneficiary notifies the plan of thNy Of the criteria in paragraph (e)(1) of
the provider to furnish care to a participregnancy in advance of admission and uses whdhis section, then the requirements of sec-
pant or beneficiary in a manner inconsisever hospital the plan may designate. tion 711 of the Act and this section do not

tent with this section, including providing (1 I this Example 2the plan does not violate apply.

. . . he rules of this paragraph (c)(3) because the level of .. .
any incentive that could induce an attenc{)—enefits provide‘; (78 pgrcén)t(o)r 80 percent) is con- (i) Self-insured plans.For a group

ing provider to discharge a mother Okjstent throughout the 48-hour (or 96-hour) hospitdi€alth plan that provides all benefits for
newborn earlier than 48 hours (or 96ength of stay required under paragraph (a) of thihospital lengths of stay in connection with
hours) after delivery. section. (In addition, the plan does not violate thghjldbirth other than through health insur-
(c) Construction. With respect to this "1€s In paragraph (2)(4) or (b)(2) of this section.) nce coverage, the requirements of sec-
section, the following rules of construc- (4) Compensation of attending pro-tion 711 of the Act and this section apply.
tion apply: vider. This section does not prevent a (iii) Partially-insured plans. For a
(1) Hospital stays not mandatorifhis  group health plan or a health insurance igroup health plan that provides some ben-
section does not require a mother to — suer offering group health insurance cowefits through health insurance coverage, if
(i) Give birth in a hospital; or erage from negotiating with an attendinghe State law regulating the health insur-
(i) Stay in the hospital for a fixed pe-provider the level and type of compensaance coverage meets any of the criteria in
riod of time following the birth of her tion for care furnished in accordance wittparagraph (e)(1) of this section, then the
child. this section (including paragraph (b) ofequirements of section 711 of the Act and
(2) Hospital stay benefits not man-this section). this section apply only to the extent the
dated. This section does not apply to any (d) Notice requirement.See 29 CFR plan provides benefits for hospital lengths
group health plan, or any group health in2520.102-3 (u) and (v)(2) (relating to theof stay in connection with childbirth other
surance coverage, that does not providfisclosure requirement under sectiothan through health insurance coverage.

benefits for hospital lengths of stay in711(d) of the Act). (3) Relation to section 731(a) of the
connection with childbirth for a mother or  (e) Applicability in certain States(1) Act. The preemption provisions con-
her newborn child. Health insurance coveragelThe require- tained in section 731(a)(1) of the Act and

(3) Cost-sharing rules-(i) In general. ments of section 711 of the Act and thi§ 2590.731(a) do not supersede a State
This section does not prevent a groupection do not apply with respect to healttaw described in paragraph (e)(1) of this
health plan or a health insurance issuer aofasurance coverage offered in connectiosection.
fering group health insurance coveragwith a group health plan if there is a State (4) Examples. The rules of this para-
from imposing deductibles, coinsurancelaw regulating the coverage that meetgraph (e) are illustrated by the following
or other cost-sharing in relation to beneany of the following criteria: examples:

1998-45 |.R.B. 19 November 9, 1998



Example 1. () A group health plan buys group § 144.101 Basis and purpose. B. Part 146 is amended as follows:
health insurance coverage in a State that requires
that the coverage provide for at least a 48-hour hos- Part 146 of this subchapter implementpART 146—REQUIREMENTS FOR
pital length of stay following a vaginal delivery andsections 2701 through 2723 of the PubligHE GROUP HEALTH INSURANCE
at least a 96-hour hospital length of stay following 34eglth Service Act (PHS Act, 42 U.S.CMARKET
delivery by cesarean section. R 300gg, et seq.). Its purpose is to improve
(1) sExamot s cvrge s s o o4 T rtup healt neurance. cover-1._The authoriy ciaton for part 146
Act and this section do not apply. age, to guarantee the renewability of agontinues to read as follows:

Example 2.(i) A self-insured group health plan coverage in the group market, and to pro- Authority:  Secs. 2701 through 2763,
covers hospital lengths of stay in connection withjide certain protections for mothers an@791, and 2792 of the PHS Act (42 U.S.C.
childbirth in a State that requires health insurancf e\ s with respect to coverage foB00gg through 300gg—63, 300gg—91, and
coverage to provide for maternity care in accordance . . . . ild-300gg—92)
with guidelines established by the American COHegCQPSp'ta' stays in connection with child-3099g=92). .
of Obstetricians and Gynecologists and to provid@irth. Part 148 of this subchapter imple- 2. In § 146.101, paragraph (a) is re-
for pediatric care in accordance with guidelines esments sections 2741 through 2763 of theised, paragraphs (b)(2) through (b)(4)
tablished by the American Academy of Pediatrics. PHS Act. Its purpose is to improve accesgre redesignated as paragraphs (b)(3)

(i) In this Example 2gven though the State law  jndjiyidual health insurance coveragéhrough (b)(5), respectively, and a new

satisfies the criterion of paragraph (e)(1)(ii) of this, . . S h . )
section, because the plan provides benefits for hoEQr certain ellglble individuals who previ- paragraph (b)(2) is added to read as fol

pital lengths of stay in connection with childbirthOUSly had group coverage, to guarantdews:

other than through health insurance coverage, tiBe renewability of all coverage in the in- .
plan is subject to the requirements of section 711 gfividual market, and to provide protec-§ 146.101 Basis and scope.

the Act and this section. tions for mothers and newborns with re- (a) Statutory basis. This part imple-

(f) Effective date.Section 711 of the SPeCt to coverage for hospital stays ifhents sections 2701 through 2723 of the
Act applies to group health plans, angonnection with childbirth.  Sectionspys act. Its purpose is to improve access
health insurance issuers offering groug /21 a@nd 2792 of the PHS Act defingg groyup health insurance coverage, to
health insurance coverage, for plan yeaf€™MS used in the regulations in this suly,arantee the renewability of all coverage
beginning on or after January 1, 199gchapter and provide the basis for issuingh the group market, and to provide cer-
This section applies to group health plandn€Se regulations, respectively. . tain protections for mothers and newborns
and health insurance issuers offering - N 8 144.102, paragraph (b) is réy; respect to coverage for hospital stays
group health insurance coverage, for plaiSed to read as follows: in connection with childbirth. Sections

years beginning on or after January 1§ 144102 Scope and applicability. 2791 and 2792 of the PHS Act define
1999. terms used in the regulations in this sub-
Signed at Washington, DC this 19 day of Foxoxox X chapter and provide the basis for issuing
October, 1998. (b) The protections afforded under 43n€se regulations, respectively.

) * k k

Meredith Miller, CFR parts 144 through 148 to individuals (b .
Deputy Assistant Secretary for Policyand employers (and other sponsors of (2) Subpart C. Subpart C of this

Pension and Welfare Benefitsh€alth insurance offered in connectioff@rt sets forth the requirements that apply
Administration, With a group health plan) are determined plans and issuers with respect to cover-

U.S. Department of Labor. by Whether the coverage involved is 0b@9¢ for hospital stays in connection with

tained in the small group market, the largehildbirth. It also sets forth the regula-

group market, or the individual marketions governing parity between medical/
Health Care Financing Administration ~ Small employers, and individuals who aréurgical benefits and mental health bene-

. eligible to enroll under the employer’sﬁts in group health plans an.d health_insur-
45 CFR Subtitle A, Subchapter B _plan, are guaranteed availability of insur&nce coverage offered by issuers in con-

45 CFR Subtitle A, Subchapter B, iS00 ¢overage sold in the small groupection with a group health plan.
amended as set forth below:

. ~ market. Small and large employers are x o+ x % %
A. Part 144 is amended as follows: guaranteed the right to renew their group
PART 144—REQUIREMENTS coverage, subject to certain exceptionSubpart C—Requirements Relating to
RELATING TO HEALTH Eligible individuals are guaranteed availBenefits
INSURANCE COVERAGE ability of coverage sold in the individual

market, and all coverage in the individual 3 S€ction 146.130 is added to Subpart

1. The authority citation for part 144market must be guaranteed renewabl&. 0 read as follows:
continues to read as follows: All coverage issued in the small or large 146 130 Standards relating to benefits
Authority: Secs. 2701 through 2763,group market, and in the individual mar{s, mothers and newborns.
2791, and 2792 of the Public Health Serket, must provide certain protections for
vice Act, 42 U.S.C. 300gg throughmothers and newborns with respect to (a) Hospital length of stay-(1) Gen-
300gg—63, 300gg—91, and 300gg-92. coverage for hospital stays in connectiopral rule. Except as provided in para-
2. Section 144.101 is revised to read asith childbirth. graph (a)(5) of this section, a group health
follows: ok ook ok plan, or a health insurance issuer offering
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group health insurance coverage, that prgrovider obtain authorization from theregarding the newbor. The attending providers au-
vides benefits for a hospital length of staplan or issuer for prescribing the hospitaf*orize tt:‘e eagyt‘;'scmggehm bo(‘jh the m_OIhfrla’;g
in connection with childbirth for a motherlength of stay required under paragrapffs, " 20", ge"\‘;";‘fy 'STCh:rSIZn 1‘;@;0?;'?;?72_
or her newborn may not restrict benefit¢a)(1) of this section. See alsopara- oy hospital stays.

for the stay to less than — graphs (b)(2) and (c)(3) of this section for (i) In this Example the requirements of this
(i) 48 hours following a vaginal deliv- rules and examples regarding other authearagraph (a) have been satisfied with respect to the
ery; or rization and certain notice requirements.)nother and the newbor. If either is readmitted, the
(ii) 96 hours following a delivery by (i) Example. The rule of this para- ?h??:;i'ﬂz;ay for the readmission is not subject to
cesarean section. graph (a)(4) is illustrated by the following
(2) When stay begins(i) Delivery ina example: (b) Prohibitions—(1) With respect to

hospital. If delivery occurs in a hospital, Example.(i) In the case of a delivery by Cesareanmothers—(l) In general. A group health

the hospital Ie_ngth of stay for the mothegeetion’ a group health plan subject to the requiré)_lan, and a healt'h insurance issuer offer-
or newborn child begins at the time of dements of this section automatically provides benefitfg group health insurance coverage, may
livery (or in the case of multiple births, atfor any hospital length of stay of up to 72 hours. Fonot—

the time of the last delivery). any longer stay, the plan requires an attending (A) Deny a mother or her newborn

o ; ; ; _ provider to complete a certificate of medical necesx.; [T : [N
(i) Delivery outside a hospitallf de Sity. The plan then makes a determination. based gnh'ld eligibility or continued eligibility to

livery occurs outside a hospital, the hospig,. ceriificate of medical necessity, whether a Ionge;?nroll or renew coverage under the terms

tal length of stay begins at the time thetay is medically necessary. of the plan solely to avoid the require-
mother or newborn is admitted as a hospi- (i) In this Example the requirement that an at- ments of this section; or
tal inpatient in connection with childbirth. tending provider complete a certificate of medical (B) Provide payments (including pay-

The determination of whether an admis2cessity to obtain authorization for the period begants_in-kind) or rebates to a mother to
tween 72 hours and 96 hours following a delivery by

sion is in connection with childbirth is a.ogarean section is prohibited by this paragraghcourage her to accept less than the min-
medical decision to be made by the afz)@). imum protections available under this
tending provider. section.

(3) Examples.The rules of paragraphs (5) Exceptiong—'(i) Disciharge of (i) Examples.The rules of this para-
(a)(1) and (a)(2) of this section are illusmother. If a decision to discharge agraph (b)(1) are illustrated by the follow-
trated by the following examples. In eacfnother earlier than th? perlqd SPEC'f'Ed lihg examples. In each example, the group
example, the group health plan provideBaragraph (a)(1) of this section is made byealth plan is subject to the requirements
benefits for hospital lengths of stay ir@n attending provider, in consultationyf this section, as follows:
connection with childbirth and is subjectVith the mother, the requirements of para- . .
to the requirements of this section, agaph (a)(1) of this section do not apply Example 1. (i) A group health plan provides

. . benefits for at least a 48-hour hospital length of stay
follows: for any period after the discharge. following a vaginal delivery. If a mother and new-

. ) (ii) Dis.charge of newborn.If a deci- ~ born covered under the plan are discharged within
Example 1.()) Apregnant woman covered undersion to discharge a newborn child earliez4 hours after the delivery, the plan will waive the
Ay he.";"tlh ‘t"fg goes o 'abﬂ ag‘; 'S f”‘dm'g_ an the period specified in paragraphopayment and deductible.
0 the hospital a .m. onJune 11. e gives Dir . . . - : .
p P g a)(1) of this section is made by an attend- (ii) In this Example 1pecause waiver of the co-

by vaginal delivery at 6 a.m. on June 12. ible is i
/¢ € ) . . . . . payment and deductible is in the nature of a rebate
(i) In this Example 1the 48-hour period de- INg provider, in consultation with thethat the mother would not receive if she and her new-

scribed in paragraph (a)(1)(i) of this section ends another (or the newborn’s authorized repgom remained in the hospital, it is prohibited by this

6 a.m. on June 14. resentative), the requirements of paraaragraph (b)(1). (In addition, the plan violates para-
Example 2(i) A woman covered under a gr_OUpygraph (a)(1) of this section do not applyraph (b)(2) of this section because, in effect, no co-
health plan gives birth at home by vaginal deliver for any period after the discharge. payment or deductible is required for the first portion

After the delivery, the woman begins bleeding ex-~" '~ . . . of the stay and a double copayment and a deductible
cessively in connection with the childbirth and is ad- (i) Attending provider defined For are required for the second portion of the stay.)

mitted to the hospital for treatment of the excessivpurposes of this sectiomttending Example 2. (i) A group health plan provides
bleeding at 7 p.m. on October 1. _ provider means an individual who is li- benefits for at least a 48-hour hospital length of stay
(LI)) d'h this Examhple 2ith? 4](8'2_0Uf period dj' censed under applicable State law to prdellowing a vaginal delivery. In the event that a
scribed in paragraph (a)(1)(i) of this section ends at. ) o - -
paragraph (a)(1)(i) ide maternity or pediatric care and whdnother and her newborn are discharged earlier than

Vi
7 p.m. on October 3. . . . - 48 hours and the discharges occur after consultation
Example 3() Awoman covered under a groupiS directly responsible for providing M- ith the mother in accordance with the requirements

health plan gives birth by vaginal delivery at hometernity or pediatric care to a mother oi paragraph (a)(5) of this section, the plan provides
The child later develops pneumonia and is admittedewborn child. for a follow-up visit by a nurse within 48 hours after
to the hospital. The attending provider determines (iv) Example. The rules of this para- the discharges to provide certain services that the
that the admission is not in connection with child- . i ive i
birth graph (a)(5) are illustrated by the f0||ow_$ot:er a?d| her newborn would otherwise receive in

. . ; . e hospital.

(ii) In this Example 3the hospital length-of-stay ing example: (i) In this Example 2because the follow-up
requirements of this section do not apply to the Example.(i) A pregnant woman covered under aVisit does not provide any services beyond what the
child's adrtn.lssmn 0 tthe hq?r?ltﬁ]z?':?#% the adm'a'roup health plan subject to the requirements of thiEother and her newborn would receive in the hospi-
sionis not in connection with childbirth. section goes into labor and is admitted to a hospitdfl: coverage for the follow-up visit is not prohibited

o . . She gives birth by cesarean section. On the thify this paragraph (b)(1).
(4) Authorization not requiree-(i) In day after the delivery, the attending provider for the

general. A plan or issuer may not requir€mother consults with the mother, and the attending (2) With respect to benefit restric-
that a physician or other health carerovider for the newborn consults with the mothetions—(i) In general. Subject to para-
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graph (c)(3) of this section, a group health (i) Give birth in a hospital; or suer offering group health insurance cov-
plan, and a health insurance issuer offering (ii) Stay in the hospital for a fixed pe-erage from negotiating with an attending
group health insurance coverage, may noiod of time following the birth of her provider the level and type of compensa-
restrict the benefits for any portion of achild. tion for care furnished in accordance with
hospital length of stay required under para- (2) Hospital stay benefits not man-this section (including paragraph (b) of
graph (a) of this section in a manner that dated.This section does not apply to anythis section).
less favorable than the benefits providedroup health plan, or any group health in- (d) Notice requirementExcept as pro-
for any preceding portion of the stay. surance coverage, that does not providéded in paragraph (d)(4)of this section, a
(i) Example. The rules of this para- benefits for hospital lengths of stay ingroup health plan that provides benefits
graph (b)(2) are illustrated by the follow-connection with childbirth for a mother orfor hospital lengths of stay in connection
ing example: her newborn child. with childbirth must meet the following
Example. (i) A group health plan subject to the (_3) Cost_—sharlng rules—(i) In general. requwemer}ts.
requirements of this section provides benefits top Nis section does not prevent a group (1) Required _statemenﬂ.’he_ pI_an docu-
hospital lengths of stay in connection with child-N€alth plan or a health insurance issuer ofrent that provides a description of plan
birth. In the case of a delivery by cesarean sectiofering group health insurance coveragbenefits to participants and beneficiaries
the plan automatically pays for the first 48 hoursfrom imposing deductibles, coinsurancemust disclose information that notifies
With respect t%eacfr_‘ succeeding ZIIA"L“’“rIpe”Od’St?r other cost-sharing in relation to beneparticipants and beneficiaries of their
faa}:';'r‘;iztn%rcaggs ;fg?nwarzzﬁ;;;ntr:\ligzzr’“\’Nﬁoﬁts for hospital lengths of stay in connecrights under this section. _
determines if an additional 24-hour period is medt/ON with childbirth for a mother or a new-  (2) Disclosure notice.To meet the dis-
ically necessary. If this approval is not obtained, thBorn under the plan or coverage, excelosure requirement set forth in paragraph
plan will not provide benefits for any succeeding 24that the coinsurance or other cost-sharir@j)(l) of this section, the following dis-
hour period. for any portion of the hospital length ofclosure notice must be used:

(ii) In this Example,the requirement to obtain . .
o - g _stay required under paragraph (a) of this )
precertification for the two 24-hour periods immedi section may not be greater than that fo$tatement of R|ghts under the Newborns

ately following the initial 48-hour stay is prohibited - _ , .
by this paragraph (b)(2) because benefits for the la&ny preceding portion of the stay. and Mothers’Health Protection Act

ter part of the stay are restricted in a manner that is (i) Examples. The rules of this para-
less favorable than benefits for a preceding portio i - . . .
&raph (c)(3) are illustrated by the follow and health insurance issuers offering group

of the stay. (However, this section does not prohib
a plan from requiring precertification for any period g examples. In each example, the 9rOYRalth insurance coverage generally may

after the first 96 hours.) In addition, if the plan’s uti-heal?h plan_ is subject to the reqUirementﬁot restrict benefits for any hospital length
lization reviewer denied any mother or her newbor@®f this section, as follows: of stay in connection with childbirth for the

benefits within the 96-hour stay, the plan would also . ) .
violate paragraph (a) of this section. Example 1. () A group health plan provides mother or newborn child to less than 48
benefits for at least a 48-hour hospital length of stalgours following a vaginal delivery, or less
(3) With respect to attending providers.n connection with vaginal deliveries. The plan covthan 96 hours following a delivery by ce-

A group health plan, and a health insurS's 80 pereent of the cost of the stay for the first 4., 0. 3 section, However, the plan or issuer

) . . hour period and 50 percent of the cost of the stay for . )
ance issuer offering group health iNSUrge second 24-hour period. Thus, the coinsurand®@y Pay for a shorter stay if the attending
ance coverage, may not directly or indipaid by the patient increases from 20 percent to gorovider (e.g.,your physician, nurse mid-
rectly — percent after 24 hours. wife, or physician assistant), after consul-

(i) Penalize (for example, take discipli- (i) In this Example 1the plan violates the rules tatjon with the mother, discharges the
nary action against or retaliate against), Of 'S Paragraph (c)(3) because coinsurance for e o o nevwhomn earlier.

i L Ssecond 24-hour period of the 48-hour stay is greater .
otherwise reduce or limit the compensagan that for the preceding portion of the stay. (n AlsO, under federal law, plans and is-
tion of, an attending provider because thgddition, the plan also violates the similar rule ifSuers may not set the level of benefits or
provider furnished care to a participant oparagraph (b)(2) of this section.) out-of-pocket costs so that any later por-
beneficiary in accordance with this secéovi’:in;g'eezr-cgzt éf%;‘é“cpogtegf'tg E(';” i?afl"l‘:r:a't'z tion of the 48-hour (or 96-hour) stay is
tion; or i stay in corl?nection with childbirth. ngever,gthe?reated in a manner less favorablg to the

(ii) Provide monetary or other inCen-pjan will cover 80 percent of the cost of the stay ifMOther or newborn than any earlier por-
tives to an attending provider to inducehe participant or beneficiary notifies the plan of thdion of the stay.
the provider to furnish care to a particiPregnancy in advance of admission and uses what- |n addition, a plan or issuer may not,
pant or beneficiary in a manner inconsisger nospital the plan may designate. ___under federal law, require that a physician
tent with this section, including providing (i) In this Example 2the plan does not violate oF other health care provider obtain autho-
. . ! h the rules of this paragraph (c)(3) because the level 0] . e
any incentive that could induce an attendsenefits provided (70 percent or 80 percent) is cofization for prescribing a length of stay of
ing provider to discharge a mother Osistent throughout the 48-hour (or 96-hour) hospitallp to 48 hours (or 96 hours). However, to
newborn earlier than 48 hours (or 9@ength of stay required under paragraph (a) of thigse certain providers or facilities, or to re-
hours) after delivery. section. (In addition, the plan does not violate thgy;ce your out-of-pocket costs, you may
(c) Construction. With respect to this ;lgﬁjo':.)paragraph (8)(4) or paragraph (b)(2) of thig . required to obtain precertification. For
section, the following rules of construc- information on precertification, contact
tion apply: (4) Compensation of attendingyour plan administrator.

(1) Hospital stays not mandatoryihis provider. This section does not prevent a (3) Timing of disclosure.The disclo-

section does not require a mother to — group health plan or a health insurance isure notice in paragraph (d)(2) of this sec-
November 9, 1998 22 1998-45 |.R.B.
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tion shall be furnished to each participanany of the criteria in paragraph (e)(1) 0fLl998. This section applies to group
covered under a group health plan, antthis section, then the requirements of setiealth plans, and health insurance issuers
each beneficiary receiving benefits undetion 2704 of the PHS Act and this sectiomffering group health insurance coverage,

a group health plan, not later than 60 daydo not apply. for plan years beginning on or after Janu-
after the first day of the first plan year be- (ii) Self-insured plans.For a group ary 1, 1999.
ginning on or after January 1, 1999. health plan that provides all benefits for C. Part 148 is amended as follows:

(4) Exceptions. The requirements of hospital lengths of stay in connection with
this paragraph (d) do not apply in the fol€hildbirth other than through health insurPART 148—REQUIREMENTS FOR
lowing situations: ance coverage, the requirements of se¢HE INDIVIDUAL HEALTH

(i) Self-insured plansThe benefits for tion 2704 of the PHS Act and this sectioANSURANCE MARKET
ho.spit.al lengths of StaY in connection witrﬁpp!y. . _ 1. The authority citation for part 148
ph||db|rth are not provided through health (iii) Partially-insured plans.For a  continues to read as follows:
insurance coverage, and _the group heal_gi_oup health plan th_at provides some ben- Authority: Secs. 2741 through 2763,
plan has made the election described ifits through health nsurance coverage, 5791, and 2792 of the Public Health Ser-
§146.180 to be_ exempted from the rethe State law regulating the health. |n§uR7ice Act (42 U.S.C. 300gg—41 through
quirements of this section. _ ance coverage meets any of .the criteria §bOgg—63, 300gg-91, and 300gg-92).

("), Insured pIans.The beneﬂj[s for paragraph (e)(1) of t'h|s section, then the 2. Section 148.101 is revised to read as
hospital lengths of stay in connection witifequirements of section 2704 of the PHg, . ..
childbirth are provided through health in-Act and this section apply only to the ex-
surance coverage, and the coverage ti@nt the plan provides benefits for hospitag 148.101 Basis and purpose.
regulated under a State law described igngths of stay in connection with child- , , _
paragraph (e) of this section. birth other than through health insurance This part implements sections 2741

(e) Applicability in certain States-(1) coverage. through 2763 and 2791 and 2792 of the
Health insurance coverageThe require-  (3) Relation to section 2723(a) of thePHS Act. Its purpose is to improve access
ments of section 2704 of the PHS Act anfHS Act. The preemption provisions con-t0 individual health insurance coverage
this section do not apply with respect tdained in section 2723(a)(1) of the pHdor certain eligible individuals who previ-
health insurance coverage offered in corct and § 146.143(a) do not supersede @sly had group coverage, and to guaran-
nection with a group health plan if there iState law described in paragraph (e)(1) d¢€ the renewability of all coverage in the
a State law regulating the coverage thahis section. mghwdual market. It also provides cer-
meets any of the following criteria: (4) Examples. The rules of this para- tgm protections for mothers and n_ewborns

(i) The State law requires the coverag8raph (e) are illustrated by the followingWith respect to coverage for hospital stays
to provide for at least a 48-hour hospitagxamples: in connection with childbirth.

length of stay following a vaginal deliv- 3. In § 148.102, paragraphs (a) head-

) Example 1.(i) A group health plan buys group ina.(a)(2). and (b) are revised to read as
ery and at least a 96-hour hospital lengtheaith insurance coverage in a State that requ"ﬁgﬁé(w)s(' ), (b)

of stay following a delivery by cesarearnhat the coverage provide for at least a 48-hour ho

section. pital length of stay following a vaginal delivery and 148.102 S . -
. ) i : - . cope, applicability, and
(") The State law requires the Coveraggt least a 96-hour hospital length of stay following §

ide £ ) 4 pediatri elivery by cesarean section. effective dates.
to provide for maternity and pediatric care (ii) In this Example 1the coverage is subject to

in accordance with guidelines establishegiate law, and the requirements of section 2704 of (&) Scope and applicability. * * *
by the American College of Obstetricianshe PHS Act and this section do not apply. (2) The requirements of this part that
and Gynecologists, the American Acad- Example 2.() A self-insured group health plan pertain to guaranteed availability of indi-
emy of Pediatrics, or any other estapSVers hospital lengths of stay in connection With ;.31 heg|th insurance coverage for cer-
. . . . childbirth in a State that requires health insurance . . L. .
lished professional medical association. cqyerage to provide for maternity care in accordand@in €ligible individuals apply to all is-
(iii) The State law requires, in connecwith guidelines established by the American Collegguers of individual health insurance
tion with the coverage for maternity carepf Obstetricians and Gynecologists and to providgoverage in a State, unless the State im-
that the hospital length of stay for suctor pediatric care in accordance with guidelines esylements an acceptable alternative mech-
care is left to the decision of (or is re—tab('i';hf:tﬁ’stgi :r:‘T;'Czé;zssiﬁ(f?yhﬁ;zﬁge”?asw anism as described in §148.128. The re-
quired to be made by) the attendinggsisfies the Criterign of paragrapﬁ (e)(1)(ii) of thisduirements that pertain to guaranteed
provider in consultation with the mother.section, because the plan provides benefits for hosenewability for all individuals, and to
State laws that require the decision to betal lengths of stay in connection with childbirthprotections for mothers and newborns
made by the attending provider with thé@ther than through health insurance coverage, thgith respect to hospital stays in connec-
consent of the mother satisfy the criterioﬂzngagufgirfg :Eles rsescli:;ir.”ems of section 2704 ?fon_ with childbirth, apply to all issuers of
of this paragraph (e)(2)(iii). individual health insurance coverage in
(2) Group health plans-(i) Fully-in- (f) Effective dateSection 2704 of the the State, regardless of whether a State
sured plans.For a group health plan thatPHS Act applies to group health plansimplements an alternative mechanism.
provides benefits solely through health inand health insurance issuers offering (b) Effective date.Except as provided
surance coverage, if the State law regulagroup health insurance coverage, for plaim §8148.124 (certificate of coverage),

ing the health insurance coverage meeygars beginning on or after January 1148.128 (alternative State mechanisms),
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and 148.170 (standards relating to bene- Example 2()) A woman covered under a policy graph (a)(1) of this section do not apply

fits for mothers and newborns), the reissued in the individual market gives birth at home byq any period after the discharge.
vaginal delivery. After the delivery, the woman be-

quirements of this part apply to health Nz bleeding excessively in connection with the (i) Attending provider definedFor

surance coverage offered, sold, issueah“dbirth and is admitted to the hospital for treatmenPUTPOS€sS 0f this section, attending
renewed, in effect, or operated in the indiof the excessive bleeding at 7 p.m. on October 1. provider means an individual who is li-

vidual market after June 30, 1997, regard- (i) In this Example 2the 48-hour period de- censed under applicable State law to pro-
less of when a period of creditable cover?Cribed in paragraph (a)(1)(i) of this section ends gfije maternity or pediatric care and who

p.m. on October 3. . . . .
age occurs. Example 3() Awoman covered under a policy IS directly responsible for providing ma-

4. Anew subpart C is added to read assyed in the individual market gives birth by vagit€rnity or pediatric care to a mother or
follows: nal delivery at home. The child later develops pnetaewborn child.

) monia and is admitted to the hospital. The attending (iV) Example. The rules of this para-
Subpart C—Requirements Related to  provider determines that the admission is not in coraph (a)(5) are illustrated by the follow-

Benefits nection with childbirth. ; _
(i) In this Example 3the hospital length-of-stay ing example:

§ 148.170 Standards relating to requirements of this section do not apply to the Example. (i) A pregnant woman covered under a

benefits for mothers and newborns. child’s admission to the hospital because the adm'?)_olicy offered by an issuer subject to the require-

ion is not in connection with childbirth. . . . . .
sion is not in connection with childbirg ments of this section goes into labor and is admitted

eral rule. Except as provided in para- (4) Authorization not requireg-(i) In to a hospital. She gives birth by cesarean section.

LAN i . h On the third day after the delivery, the attending
graph (a)(5) of this section, an issuer ofgenera' nissuer may not require that aprovider for the mother consults with the mother,

fering health insurance coverage in thghyS_ICIan or _Oth?r health care prowdeghd the attending provider for the newborn consults
individual market that provides beneﬁtsobtaln authorization from the issuer fomith the mother regarding the newborn. The attend-
for a hospital length of stay in connectiorprescribmg the hospital length of stay reing providers authorize the early dischargg of both

: SPIL quired under paragraph (a)(1) of this Seéhe mqther and the newborn. Both are dlscharged
with childbirth for a mother or her new- approximately 72 hours after the delivery. The issuer

born may not restrict benefits for the sta“on' (Seg alscpgragraphs (0)(2) andpays for the 72-hour hospital stays.
¥C)(3) of this section for rules and exam- iy |n this Example,the requirements of this

(a) Hospital length of stay-(1) Gen-

to less than — ples regarding other authorization ang h (a) have b tisfied with tto th
. . . o aragrapn (a) have been satisiiea with respect to the
er)(ll_)oig hours following a vaginal deliv certain notice requirements.) mother and the newborn. If either is readmitted, the

(i) Example. The rule of this para- hospital stay for the readmission is not subject to
this section.

(if) 96 hour_s following a delivery by graph (a)(4) is illustrated by the following
cesarean section.

(2) When stay begirs(i) Delivery in a example: (b) Prohibitions—(1) With respect to
hospital. If delivery occurs in a hospital, Example.(i) In the case of a delivery by cesarearNOthers—(i) In general. An issuer may
the hospital length of stay for the mothegection, an issuer subject to the requirements of thiF0t—
or newborn child begins at the time of de§_ection automatically provides benefits for any hos- (A) Deny a mother or her newborn
livery (or in the case of multiple births, af’i, <9t Of stay of up 1o/ 72 hours. For any longeghild eligibility or continued eligibility to

) . stay, the issuer requires an attending provider t .
the time of the last delivery). complete a certificate of medical necessity. The is(—gnroll in or renew coverage solely to

(i) Delivery outside a hospitallf de- suer then makes a determination, based on the c@¥0id the re_qUirememS of t_his Se_Ction; or
livery occurs outside a hospital, the hospitificate of medical necessity, whether a longer stay is (B) Provide payments (including pay-
tal length of stay begins at the time th@wedically necessary. ments-in-kind) or rebates to a mother to

. . . (i) In this Examplethe requirement that an at- encourage her to accenpt less than the min-
mother or newborn is admitted as a hOSpfénding provider complete a certificate of medical 9 P

tal inpatient in connection with childbirth. necessity to obtain authorization for the period beM4M protections available under this

The determination of whether an admissveen 72 hours and 96 hours following a delivery byp€ction.
sion is in connection with childbirth is acesarean section is prohibited by this paragraph (ii) Examples. The rules of this para-

medical decision to be made by the af®®- graph (b)(1) are illustrated by the follow-
tending provider. ing examples. In each example, the issuer

(5) Exceptions—(i) Discharge of . biect to th . ts of thi
(3) Examples.The rules of paragraphspgher. If a decision to discharge a'> SUPJECt 1o the requirements of this sec-

(a)(1) and (a)(2) of this section are illusiyoiher earlier than the period specified ifi°"™ 8 follows:

trated by the following examples. In eachy,raqraph (a)(1) of this section is made by Example 1.(i) An issuer provides benefits for at

example, the issuer provides benefits fag, attending provider, in consultatiorleast a 48-hour hospital length of stay following a
hospital lengths of stay in connection WitRy it the mother, the requirements of parataginal delivery. If a mother and newborn covered
childbirth and is subject to the require-graph (a)(1) of this section do not appl)}mder a policy issued in the individual market are

i i - . . discharged within 24 hours after the delivery, the is-

ments of this section, as follows: for _fany PenOd after the discharge. _ suer will waive the copayment and deductible.

Example 1.() Apregnant woman covered under (i) Discharge of newborn.If a deci- (i) In this Example 1pecause waiver of the co-
a policy issued in the individual market goes int&sion to discharge a newborn child earliepayment and deductible is in the nature of a rebate
labor and is admitted to the hospital at 10 p.m. othan the period specified in paragrapt’ﬂat the mother would not receive if she and her
June 11. She gives birth by vaginal delivery at ?a)(l) of this section is made by an attend]_ewborn remained in the hospital, it is prohibited by
a.m. on June 12. - - . ltati ith th this paragraph (b)(1). (In addition, the issuer vio-

(ii) In this Example 1the 48-hour period de- ing provider, in consultation WI € ates paragraph (b)(2) of this section because, in ef-
scribed in paragraph (a)(1)(i) of this section ends dnother (or the newborn’s authorized reprect, no copayment or deductible is required for the
6 a.m. on June 14. resentative), the requirements of parairst portion of the stay and a double copayment and
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a deductible are required for the second portion ¢he provider to furnish care to a coveredenefits provided (70 percent or 80 percent) is con-

the stay.) individual in a manner inconsistent Withsistent throughout the 48-hour (or 96-hour) hospital
Example 2.(i) An issuer provides benefits for at _, . ] . ] .- . length of stay required under paragraph (a) of this
; - this section, including providing any in-__=. - . 4
least a 48-hour hospital length of stay following a . . . section. (In addition, the issuer does not violate the
vaginal delivery. In the event that a mother and h&ent!ve that _COUId induce an attendmgules in paragraph (a)(4) or paragraph (b)(2) of this
newborn are discharged earlier than 48 hours and tpgovider to discharge a mother or newsection.)

discharges occur after consultation with the mothdyorn earlier than 48 hours (OI’ 96 hours)
in accordance with the requirements of paragrapyier delivery. (4) Compensation of attending pro-

(a)(5) of this section, the issuer provides for a fol- . - - vider. This section does not prevent an is-
low-up visit by a nurse within 48 hours after the dis- (C) ConStrUCtlon.' With respect to this f tiati ith ; ttendi
tion, the following rules of construc-SU€r Irom negotiaing with an attending

charges to provide certain services that the moth&€eC ider the | | dt f
and her newborn would otherwise receive in théion apply: PrOV' er the eve_ an .ype 0 compen§a-
tion for care furnished in accordance with

hospital. (1) Hospital stays not mandatorifhis g ‘ - -
(ii) In this Example 2because the follow-up gactinn does not require a mother to — :E_ls sectpor; (including paragraph (b) of
is section).

visit does not provide any services beyond what the (I) Give birth in a hospital; or . - . . .
(5) Applicability. This section applies

mother and her newborn would receive in the hospi- \’ - - )

tal, coverage for the follow-up visit is not prohibited (i) Stay in the hospital for a fixed pe- . . .

by this paragraph (b)(L). riod of time following the birth of her t0 &ll health insurance coverage issued in

child. the individual market, and is not limited

(2) With respect to benefit restric- (2) Hospital stay benefits not mandatedn its application to coverage that is pro-

tions—(i) In general. Subject to para- s’ section does not apply to any issuefided to eligible individuals as defined in

graph (c)(3) of this section, an issuer m at does not provide benefits for hospita?eCtion 2741(b) of the PHS Act.

not restrict the benefits for any portion o engths of stay in connection with child- (d) Notice requirementExcept as pro-

a hospital length of stay required unde{)ir,[h for a mother or her newborn child. vided in paragraph (d)(4) of this section,

paragraph (a) of this section in a manner (3) Cost-sharing rules(i) In general. an issuer offering health insurance in the

that is less favorable than the benefits PG nis section does not prevent an issué’?di"idual market must meet the follow-

\S/Lg)e/d for any preceding portion of thefrom imposing deductibles, coinsurancelNd requirements with respect to benefits

for hospital lengths of stay in connection
(i) Example. The rules of this para-

or other cost-sharing in relation to bene-" M
with childbirth:
graph (b)(2) are illustrated by the follow-
ing example:

fits for hospital lengths of stay in connec- ) .

tion with childbirth for a mother or a new- (1) Required sFatemen_tThe insurance
born under the coverage, except that th%mt_ract must d_lsc!o_se mformat!on_ that
Example. (i) An issuer subject to the require- cOinsurance or other cost-sharing for angOtlfles C,OVefe‘,’ individuals of their rights
ments of this section provides benefits for hospita]j)ortion of the hospital |ength of stay re- nder thls section. . .
lengths of stay in connection with childbirth. In thequired under paragraph (a) of this section (2) Disclosure notice.To meet the dis-

case of a delivery by cesarean section, the issuer au- losure requirement set forth in paragraph
tomatically pays for the first 48 hours. With respec{nay not be greater than that for any pré:-

- . d)(1) of this section, the following dis-

to each succeeding 24-hour period, the covered indk€ding portion of the stay. ((:Ig(su)re notice must be used: 9
vidual must call the issuer to obtain precertification (ii) Examples. The rules of this para- ’
from a utilization reviewer, who determines if an adgraph (c)(3) are illustrated by the follow-statement of Rights under the Newborns’
ditional 24-hour period is medically necessary. Iﬁn examples. In each example. the issu , .
this approval is not obtained, the issuer will not pro: 9 bi '[pt t-h . tp ’f thi 8hd Mothers’ Health Protection Act
vide benefits for any succeeding 24-hour period. '_S subject 1o the requirements o IS sec- . .

(i) In this Example,the requirement to obtain tion, as follows: Under federal law, health Insurance IS-
precertification for the two 24-hour periods immedi- suers generally may not restrict benefits

ately following the initial 48-hour stay is prohibited EXa@mPple 1.(i) An issuer provides benefits for at ¢, any hospital length of stay in connec-

by this paragraph (b)(2) because benefits for the |algasta48-hour hospital length of stay in connection . . .
teyr partpof tr?e sriay( a)r(e)restricted in a manner that Y4th vaginal deliveries. The issuer covers 80 pert!ON with childbirth for the mother or

less favorable than benefits for a preceding portiof€nt Of the cost of the stay for the first 24-hour penewbom Chil_d to IeS_S than 48 hours fol-
of the stay. (However, this section does not prohibliod and 50 percent of the cost of the stay for thl_aowmg a vaginal delivery, or less than 96
an issuer from requiring precertification for any peSecond 24-hour period. Thus, the coinsurance pajflours following a delivery by cesarean
riod after the first 96 hours.) In addition, if the is-Py the patient increases from 20 percent to 50 Pe&action. However, the issuer may pay for
suer’s utilization reviewer denied any mother or hefent after 24 hours. a shorter stay if the attending provider

newborn benefits within the 96-hour stay, the issuer (i) In this Example 1the issuer violates the - S
rules of this paragraph (c)(3) because coinsurand€-d., Your physician, nurse midwife, or

for the second 24-hour period of the 48-hour stay iphysician assistant), after consultation

(3) With respect to attending providers greater than that for the preceding portion of thgvith the mother, discharges the mother or
An issuer may not directly or indirectly— fltj?e’"in('”a":‘:dr'zoﬂ' (L';‘?Z')SZ‘:fr:iz'zgc‘gg'r?t)es the similghewborn earlier.

(i) Penalize (for example, take discipli- Exa?nplegz.p(i) An issuer genera”'y covers 70 Also, under federal law, issuers may not
nary action against or retaliate against), Qercent of the cost of a hospital length of stay i€t the level of benefits or .out-of—pocket
otherwise reduce or limit the compensaeonnection with childbirth. However, the issuer willcOSts so that any later portion of the 48-
tion of, an attending provider because theover 80 percent of the cost of the stay if the coverddour (or 96-hour) stay is treated in a man-
provider furnished care to a covered indindividual notifies the issuer of the pregnancy in adper |ess fayorable to the mother or new-

. . . . .. vance of admission and uses whatever hospital ttbe . .
vidual in accordance with this section; or, . - may designate orn than any earlier portion of the stay.
(i) Provide monetary or other incen- iy in this Example 2the issuer does not violate ~ IN addition, an issuer may not, under

tives to an attending provider to inducehe rules of this paragraph (c)(3) because the level 88deral law, require that a physician or

would also violate paragraph (a) of this section.
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other health care provider obtain autho- (i) The State law requires the coveragkaw described in paragraph (e)(1) of this

rization for prescribing a length of stay ofto provide for at least a 48-hour hospitasection.

up to 48 hours (or 96 hours). However, ttength of stay following a vaginal deliv- (f) Effective dateSection 2751 of the

use certain providers or facilities, or to reery and at least a 96-hour hospital lengtRHS Act applies to health insurance cov-

duce your out-of-pocket costs, you mayf stay following a delivery by cesarearerage offered, sold, issued, renewed, in

be required to obtain precertification. Fosection. effect, or operated in the individual mar-

information on precertification, contact (ii) The State law requires the coverag&et on or after January 1, 1998. This sec-

your issuer. to provide for maternity and pediatriction applies to health insurance coverage
(3) Timing of disclosure.The disclo- care in accordance with guidelines estaloffered, sold, issued, renewed, in effect,

sure notice in paragraph (d)(2) of thidished by the American College of Obsteer operated in the individual market on or

section shall be furnished to the coveretticians and Gynecologists, the Americamfter January 1, 1999.

individuals in the form of a copy of theAcademy of Pediatrics, or any other

contract, or a rider (or equivalent amendestablished professional medical associ&ated Aug. 27, 1998.

ment to the contract), not later than Marckion.

1, 1999. (iif) The State law requires, in connec-
(4) Exception. The requirements of tion with the coverage for maternity care,

this paragraph (d) do not apply with rethat the hospital length of stay for such

spect to coverage regulated under a Statare is left to the decision of (or is repated Sept. 21, 1998.

law described in paragraph (e) of thiguired to be made by) the attending

Nancy-Ann Min DeParle,
Administrator, Health Care
Financing Administration.

section. provider in consultation with the mother. Donna E. Shalala,
(e) Applicability in certain States-(1) State laws that require the decision to be Secretary, Department of
Health insurance coveragelhe require- made by the attending provider with the Health and Human Services.

ments of section 2751 of the PHS Act andonsent of the mother satisfy the criterior(1F_I 4 by the Off ¢ the Federal Redist

. . . . e Yy e Ice O e Federal egister on
this sec_:tlon do not apply w_|th respegt _tm)f this paragraph (e)(l)_(m). October 26, 1998, 8:45 a.m., and published in the
health insurance coverage in the individ- (2) Relation to section 2762(a) of theissue of the Federal Register for October 27, 1998,
ual market if there is a State law regulatPHS Act. The preemption provisions con-63 F.R. 57546)
ing the coverage that meets any of the fotained in section 2762(a) of the PHS Act

lowing criteria: and § 148.210(b) do not supersede a State



