Cash or Deferred Arrangements; [l. BACKGROUND of this notice means compensation as de-

Nondiscrimination ) . fined in § 1.401(k)-1(g)(2) (which incor-
Section 1433(a) of the Small Businesg, ates by reference the definition of com-
Notice 98-52 Job Protectia Act of 1996 (*SBBA”), pensation in § 414(s) and § 1.414(s)-1);
Pub. L. 104-188, added new 88 401(K)5qided, howewe that the rule in the last

(12) and 401(m)il) to the Code,fECtive  qontance of § 1.414(s)-1(d)(2)(ii) (which
for plan years beginning after Decembeéaa

. X . enerally permits a definition of compen-
1, 1998, which provide design-based sa

b hods f SFvinad tion to exclude all compensation in ex-
design-based alternative or “safe harbo arbor met_o s for sat|sfy|nget“ DPtest  coss of a specified dollar amount) does not
contained in 8 401(k)(3)(A)(ii) and the

methods in § 401(k)(12) and § 401()( _ A apply in determining the compensation of
of the Internal Revenue Code for Satisf)/t_b_\CPA:cgitkcolrl;a|ned 'g 8 ti]oi(m)(Z)ﬁ S('élc'l\lHCEs The annual compensation limit
ing the § 401(k) and § 401(m) nondiscrim; o (k)(12) provides that a cash or Sinder § 401(a)(17) applies for purposes of

L2 ferred arrangement (“CODA") is treated,[h
. o . e safe harbor methods.
Ination t.e_sts . . as satisfying te ADP test if the CODA
Specificaly, under this notice:

meets certain contribution and notice-r

e Asection 401(k) plan generally Sat'Sf'eSquirements. Section 401(] provides

the ?Ct”a' defgrral percentage ("ADP )that a defined contribution plan is treate | h d matching f |
test if a prescribed level of safe harbotlglS satisfying tB ACP test with respect to ormula or an enhanced matching formula

matching or nonelective contributions, under sectia V.B.1.a, the nonelective

are made on behalf of all eligible non_matchlng contributions if the plan MeLIS sntribution requirement under section

. the contribution and notice requirement . T
highly compensated employees,gniaineq in § 401(k)(12) and, in ddd Zﬁfn’saﬂg(f;f Q“eitt%‘\';‘lchozts”bL:ggagg"
(‘“NHCEs") and if employees are pro-{j,n ‘meets certain limitations on the = b

vided a timely notice describing theiry o nt and rate of matching conteib under § 1.401(k)-1(g)(2), an employer
rights and obligations under the planjong ayailable under the plan. may limit the period used to determine

See sectioV. Previous guidance on other SBA compensation for a plan year to that por-

* Employee notices for the 1999 planymendments to §§ 401(k) and 401(m) waion of the plan year in which the em-

year are not required to be provided bgsrovided in Notice 97—2, 19971 C_B_pﬁoyee. is an eligible employee, provided

fore March 1, 1999. See the transitiomg and Notice 98—1 1998-3 | R.B. 42_th.at. this limit is applied uniformly to all

rule in sectio V.C.2. ’ ' eligible employees under the plan for the
+ A plan that satisfies #1ADP test safe Ill. EFFEC T ON REGULATIONS plan yea.

harbor by providing a basic level of safe g, o of the amendments made to C. Basic Matching Formula
harbor matching contributions automat;

ically satisfies the actual contribution§§ 401(K) and 401(m) by SBY, as well

as by other recent legislation, certain por: For purposes of this nofice, the "basic
. islation, [ p ; i,
percentage (“ACP”) test with respect tc{i Y 9 P matching formula” is the formula de-

. S f 1.401(k)-1, 1.401(m)-1 : . : :
matching contributions. Plans that pro—Ons of 58 1.401(k) OL(m)-1 andcipeq in sectioV.B.1.a..

vide additional matching contributionsl'401(m)_2 of the Incaentax Regula-
) ) ) . —tions no longer reflect currentta How- D. Enh Matching F I
satisfy tke ACP test if matching contri- g nhanced Matching Formula

) ified limi eve, these regulations continue to apply F £ thi " "
butions do not exceed specified iMitaty the extent they are not inconsistent wit or purposes of this notice, an fie

tions. See sectv/I. the Code, Notices 97—2 and 981, this ng:2nced matching formula” is a formula

* Aspecial rule allows § 403(b) plans tojce ang any subsequent guidance. described sectioV.B.1.a.ii.
take advantage of #ACP test safe har-
bor. See sectioVI.C.

» Plan amendments needed to implement For purposes of this notice, an em-
the safe harbor methods generally may ployeés “rate of elective contributions”
be deferred until the date other $BJ  Except as provided in this sectiox, | means the ratio of an employselective
plan amendments are required (for calny term used in this notice that is definedontributions under the plan for a plan
endar year plans, December 31, 1999n Notice 98-1 or the regulations undeyear to the employé&e compensation for
See section XI. 88 401(k) and 401(m) has the same meathat plan yea
Among other matters, this notice alsang as in Notice 98-1 or those regulations.

addresses the timing of safe harbor contr=or example, the definition of “plan” in

butions (sectin VII), the interaction of 8 1.401(k)-1(g)X1) applies for purposes For purposes of this notice, an em-
the safe harbor methods with other qualief this notice. ployeés “rate of employee contributions”
fication rules and testing methods (section means the ratio of an employseem-

VIIl), and how the safe harbor methods ployee contributions under the plan for a

work where an employer maintains multi- Except as provided in sectionplan year to the employesecompensation

ple CODAs or plans (section IX). V.B.1.c.iii, “compensation” for purposes for that plan yea

. PURPOSE

This notice provides guidance on thi

Thus, a uniform definition of compen-
sation described in this sectioM.B must
$e used for purposes of the basic matching

V. DEFINITIONS E. Rate of Elective Contributions

A. In General

F. Rate of Employee Contributions

B. Compensation
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G. Rate of Matching Contributions  matching contribution requirement ofsated employee (“HCE”") who is an eligi-
I;:_>aragraph 1 of this section V.B or (2) théole employee is greater than the rate of
bor under section V. a “rate of matchin nonelective contribution requirement ofmatching contributions that would apply
contributions” mean:S the ratio of matcht aragraph 2 of this section V.B. Pursuamwith respect to any NHCE who is an eligi-
ing contributions on behalf of an em-to § 401(k)(12)(E)(ii), the safe harborble employee and who has the same rate
plgyee under the plan for a plan year tcontribution requirement of this sectionof elective contributions.

, . Lo /B must be satisfied without regard to
the employee’s elective contributions for,

For purposes of the ADP test safe hal

c. Permissible Restrictions on

that plan year. For purposes of the ACIg 401()- Elective Contributions by
test safe harbor under section VI, a “rate 1. Matching Contribution NHCEs
of matching contributions™ means the Requirement The matching contribution requirement

ratio of matching contributions on behalf a4 In General of this section V.B.1 is not satisfied if

of an employee under the plan for a plan elective contributions by NHCEs are re-
year to the employee’s respective eém- The matching contribution requirementricted, unless the restrictions are permit-
ployee contributions or elective contribu-of this section V.B.1 is satisfied if, undered as described below.

tions for that plan year. the terms of the plan, safe harbor match-

ing contributions under either the basic  i. Restrictions on Election Periods

H. Safe Harbor Matching Contribu_matchin formula or an enhanced match- L
tions and Safe Harbor Nonelective g A plan sponsor may limit the frequency

Contributions ing formula described below are required\y qyration of periods in which eligible
. . to be made on behalf of each NHCE wh@y55vees may make or change cash or
For purposes of this notice, safe harbads an eligible employee. deferred elections under a plan, provided

matching contributions and safe harbor that. af . fth ice d ibed
. Lo _ i, Basic Matching Formula at, after receipt of the notice describe
nonelective contributions are matching 9 in subsection C of this section V, an em-

and nonelective contributions, respec- The basic matching formula providesployee has a reasonable opportunity (in-

tively, that (1) are nonforfeitable within matching contributions on behalf of eacltluding a reasonable period) to make or

the meaning of § 1.401(k)-1(c), (2) areWHCE who is an eligible employee in anchange a cash or deferred election for the
subject to the withdrawal restrictions ofamount equal to (A) 100 percent of theplan year. For purposes of the preceding

§ 401(k)(2)(B) and § 1.401(k)-1(d), andamount of the employee’s elective contrisentence, a 30-day period is deemed to be
(3) are used to satisfy the safe harbor coButions that do not exceed 3 percent of thereasonable period.

tribution requirement of section V.B. Ac-employee’s compensation and (B) 50 per- ) o

cordingly, pursuant to § 401(k)(2)(B) anccent of the amount of the employee’s  ii- Restrictions on Amount of

§ 1.401(k)-1(d), such contributions (an@lective contributions that exceed 3 per- Elective Contributions

earrjings thereon) must not be di§tributab@ent of the employee’s compensation but Aplan sponsor may limit the amount of
earlier than separation from service, deatkhat do not exceed 5 percent of the emsiective contributions that may be made
disability, an event described inployee’s compensation. by an eligible employee under a plan, pro-

8 40_1(k)(10)’ or, in the case of a profi_t- i, Enhanced Matchina Formula vided that each NHCE who is an eligible
sharing or stock bonus plan, the attain- : g employee is permitted (unless the em-

ment of age 58. Pursuant to 8 401(k)-  aAp enhanced matching formula pro-ployee is restricted under paragraph 1.c.iv
(2)(B) and § 1.401(k)-1(d)(2)(ii), hardship,;jges matching contributions on behalf obf this section V.B) to make elective con-
is not a distributable event for contribugach NHCE who is an eligible employegributions in an amount that is at least suf-
tions other than elective contributions.

under a formula that, at any rate of eledicient to receive the maximum amount of

V. ADP TEST SAFE HARBOR tive contributions_, providgs an aggregateatching contributions available under
amount of matching contributions at leasthe plan for the plan year, and the em-
A. General Rule equal to the aggregate amount of matchingoyee is permitted to elect any lesser

contributions that would have been proamount of elective contributions.

- vided under the basic matching formula.
ADP test under § 401(k)(3)(A)(ii) and In addition, under an enhanced matching

§ 1.401(k)-1(b)(2) for a plan year i, forfgrmula, the rate of matching contribu-

the entire plan year, the arrangement sa} ! ,
o o .tlons may not increase as an employee’s
isfies the safe harbor contribution require-

rate of elective contributions increases. A plan sponsor may limit the types of

ment of subsection B of this section V and tion that be def db
the notice requirement of subsection C of b. Limitation on Matching compensation that may be deterred by an
eligible employee under a plan, provided

A CODA is treated as satisfying the

iii. Restrictions on Types of
Compensation That May be
Deferred

hi ion V. ibuti for HCE . S
this section o Contributions for HCEs that each NHCE who is an eligible em-
B. Safe Harbor Contribution The matching contribution requiremenployee is permitted to make elective con-
Requirement of this section V.B.1 is not satisfied if, attributions under a definition of compensa-

The safe harbor contribution require-any rate of elective contributions, the ratéon that would be a reasonable definition
ment of this section V.B is satisfied for aof matching contributions that wouldof compensation within the meaning of
plan year if the plan satisfies either (1) thapply with respect to any highly compen§ 1.414(s)-1(d)(2). (Thus, the definition
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is not required to satisfy the nondiscrimi8 415(c)(3) and may change a cash or deempensation, Plan L provides a match-
nation requirement of § 1.414(s)-1(d)(3).Jerred election at any time. Plan L limitsing contribution equal to 150 percent of
However, see section IV.B regarding théhe amount of an employee’s elective coreach eligible employee’s elective contri-
definition of compensation for purposedributions for purposes of § 402(g) andbutions up to 3 percent of compensation.
of the basic matching formula or an en§ 415, and, in the case of a hardship distri- (b) Plan L's formula is an enhanced
hanced matching formula under parabution, suspends an employee’s ability tenatching formula and Plan L satisfies the
graph 1.a of this section V.B, the noneleanake elective contributions for 12 monthsafe harbor contribution requirement of
tive contribution requirement underin accordance with § 1.401(k)—1(d)(2)-this section V.B.
paragraph 2 of this section V.B, and théiv)(B)(4) and limits an employee’s elec- (c) Plan L would satisfy the ADP test
matching contribution limitations undertive contributions in accordance withsafe harbor if Plan L also satisfied the no-
section VI.B. § 1.401(k)=1(d)(2)(iv)(B)(3). All contri- tice requirement of subsection C of this
. - o butions under Plan L are nonforfeitablesection V. (Plan L then would also satisfy
Iv. Restrictions Due to Limitations - anq are subject to the withdrawal restricthe ACP test safe harbor. See section V1)
under the Code tions of § 401(k)(2)(B). Plan L provides
A p|an Sponsor may ||m|t the amount oﬁ:OI’ no Other Contributions and Employer Example 3
elective contributions made by an eligibleh Maintains no other plans. Plan L is (a) The facts are the same as in Exam-
employee under a plan (A) because of tH@aintained on a calendar-year basis an

limitations under § 402(g) or § 415 or (B)all contributions for a plan year are madgj:ml ,er?1)|(ocl:§$;eﬂ:gtr:;iteei?e:tgvzecr(r)nr:g:Eg-
because, on account of a hardship distriithin 12 months after the end of the plary.

i | 's ability t ke elocyear tions from compensation within the
ution, an empioyee's anllity to make elec . : )
tive contributions has been suspended for (b) Based on these facts, matching;ea”'"g of § 415(c)(3), each employee’s

12 months in accordance with § 1 401(k)£ontributions under Plan L are safe harb e.ctlve contributions under Plan L ar,e
' imited i : matching contributions because they ardMited to 15 percent of the employee’s
1(d)(2)(iv)(B)(4) or limited in accordance Y ar asic compensation.” Basic compensa-

with 8 1.401(k)=1(d)(2)(iv)(B)(3). nonforfeitable, are subject to the with- ==~ :
: HHRAMEN) drawal restrictions of § 401(k)(2)(B), andt©" IS defined under Plan L as compensa-
2. Nonelective Contribution are used to satisfy the safe harbor contin Within the meaning of § 415(c)(3),
Requirement bution requirement of section V.B. but excluding overtime pay.
. L _ (c) Plan L's formula is an enhanced. (P) The definition of basic compensa-
The nonelective contribution requ're'matching formula because each NHCEHON under Plan L is a reasonable defini-

ment of this section V.B.2 is satisfied if’who is an eligible employee receivedion of compensation within the meaning
under the terms of the plan, the employer, . hing contributions at a rate that, a2f 8 1-414(s)-1(d)(2).
is required to make a safe harbor noneleg— (c) Plan L will not fail to satisfy the

. oo ny rate of elective contributions, pro- Ml -
tive contribution on behalf of each NHCE,ijes an aggregate amount of matchin fe harbor contribution requirement of

who is an eligible employee equal t0 af,ip itions at least equal to the aggréDis section V.B merely because Plan L
least 3 percent of the employee’s COMPeliate amount of matching contributiondimits the amount of elective contribu-
sation. that would have been received under thi#ons and the types of compensation that
basic matching formula, and the rate offay be deferred by eligible employees,
3. Examples ! ) 191 i . h h ho | liai
matching contributions does not increasBrovided that each NHCE who is an eligi-
The safe harbor contribution requireas the rate of an employee’s elective cofle employee may make elective contri-

ment of this section V.B is illustrated bytributions increases. butions equal to at least 4 percent of the
the following examples: (d) Plan L satisfies the safe harbor coremployee’s compensation und_er
tribution requirement of this section V.B8 415(c)(3) (that is, the amount of elective

Example 1 because safe harbor matching Contrib@ontributions that is sufficient to receive

(a) Beginning January 1, 1999, Emlions under a.n enhanced matching forthe_maximu_m amount of matching contri-
ployer A maintains Plan L covering em-mula are required to be made on behalf éfutions available under the plan).
ployees (including HCEs and NHCESs) ifach NHCE who is an e_IlglbIe employee. Example 4
Divisions D and E. Plan L contains a (€) Plan L would satisfy the ADP test
CODA and provides a required matchin%jafe harb_or if Plan L also sa'qsfled the No- (a) The facts are the same as in Exam-
contribution equal to 100 percent of eacHC® requirement of subsection C of thigje 1, except that Plan L provides that
eligible employee’s elective contributionsSection V.- (Plan L then would also satisfinly employees employed on the last day
up to 4 percent of compensation. For pufh®ACP test safe harbor. See section Vigf the plan year will receive a safe harbor
poses of the matching contribution for- Example 2 matching contribution.
mula, compensation is defined as all com- (b) Even if the section 401(m) plan sat-
pensation within the meaning of (a) The facts are the same as in Exansfies the minimum coverage require-
§ 415(c)(3) (a definition that satisfiesple 1, except that instead of providing anents of § 410(b)(1) taking into account
8 414(s)). Also, each employee is permitrequired matching contribution equal tahis last-day requirement, Plan L would
ted to make elective contributions fromLOO percent of each eligible employee’siot satisfy the safe harbor contribution re-
all compensation within the meaning oklective contributions up to 4 percent ofjuirement of this section V.B because safe
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harbor matching contributions are now.C.1 is satisfied if the notice (1) is suffi-on all of the relevant facts and circum-
made on behalf of all NHCEs who are eliciently accurate and comprehensive to irstances.
gible employees and who make electiveorm the employee of the employee’s
contributions. rights and obligations under the plan and
(c) The result would be the same if, in{2) is written in a manner calculated to be
stead of providing safe harbor matchinginderstood by the average employee eli- The timing requirement of this section
contributions under an enhanced formulaible to participate in the plan. For pury.C.2 is deemed to be satisfied if at least
Plan L provides for a 3-percent safe hafposes of the preceding sentence, a notige days (and no more than 90 days) be-
bor nonelective contribution that is re-s not considered sufficiently accurate angbre the beginning of each plan year, the
stricted to eligible employees under theomprehensive unless the notice accurotice is given to each eligible employee
CODA who are employed on the last dayately describes (i) the safe harbor matchor the plan year. In the case of an em-
of the plan year. ing or nonelective contribution formulaployee who does not receive the notice
used under the plan (including a descripwithin the period described in the previ-
tion of the levels of matching contribu-ous sentence because the employee be-
(@) The facts are the same as in Exantions, if any, available under the plan); (ilcomes eligible after the 90th day before
ple 1, except that instead of providingany other contributions under the plan (inthe beginning of the plan year, the timing
safe harbor matching contributions undegluding the potential for discretionaryrequirement is deemed to be satisfied if
the enhanced matching formula to emmatching contributions) and the condithe notice is provided no more than 90
ployees in both Divisions D and E, emtions under which such contributions arelays before the employee becomes eligi-
ployees in Division E are provided safémade; (iii) the plan to which safe harboble (and no later than the date the em-
harbor matching contributions under theontributions will be made (if different ployee becomes eligible). Thus, for ex-
basic matching formula, while matchingthan the plan containing the CODA); (ivJample, the preceding sentence would
contributions continue to be provided tahe type and amount of compensation thaipply in the case of any employee eligible
employees in Division D under the enmay be deferred under the plan; (v) hovor the first plan year under a newly estab-
hanced matching formula. to make cash or deferred elections, irlished section 401(k) plan, or would apply
(b) Even if Plan L satisfies cjyding any administrative requirementsn the case of the first plan year in which
§ 1.401(a)(4)-4 with respect to each ratgat apply to such elections; (vi) the perian employee becomes eligible under an
of matching contributions available to emyqs available under the plan for makingxisting section 401(k) plan.

ployees under the plan, the plan would faash or deferred elections; and (vii) with- - _ o
to satisfy the safe harbor contribution reg,qwal and vesting provisions applicable ¢ 1999 Transition Relief for Timing

quirement of this section V.B because thg, -ontributions under the plan. Requirement
rate of matching contributions with re-

spect to HCEs in Division D at a rate of b. 1999 Transition Relief for Con-
elective contributions between 3 and 5 tent Requirement

percent would be greater than that with re- section V.C satisfies the timing require-
spect to NHCES in Division E at the same. For a plan adopting the safe harbor pranent for that plan year (with respect to an

. I visions for a plan year that begins beforexisting section 401(k) plan or a newly
rate of elective contributions. For exam:]anuar 1, 2000, a notice will not fail toestablished one) if the notice is given on
ple, an HCE in Division D who would y L ' g

have a 4-percent rate of elective Contribus_,atisfy the content requirement fpr thaor before March 1, 1999. However, in
tions would have a rate of matching Conplan_ year merely bec_ause t_he no_t|ce doesder to satisfy the ADP or ACP test safe
tributions of 100 percent while an NHCEOt include all of the items listed in paraharbor for the plan year, a plan that is
in Division E who would have the sameqraph 1.a of this section V.C, providedls_lng thg transition re[lef prowdeq under
rate of elective contributions would have éhat the notice satisfies a reasonable godulis sef:t|on V'(.:'Z'C still ”?“St satisfy thg
lower rate of matching contributions. faith interpretation of the notice require-otherwise applicable requirements of this

ments under 88§ 401(k)(12) andNotice 98-52 with respect to the entire

b. Deemed Satisfaction of Timing
Requirement

Example 5

For a plan year that begins on or before
April 1, 1999, the notice described in this

C. Notice Requirement 401(m)(11). plan year.

The notice requirement of this section 2. Timing Requirement VI. ACP TEST SAFE HARBOR
V.C is satisfied if each eligible employee
for the plan year is given written notice of ~ & General rule A. General Rule

the employee’s rights and obligations The timing requirement of this section A defined contribution plan is treated
under the plan and the notice satisfies thgc 2 is satisfied if the notice is providedas satisfying the ACP test under §
content requirement of paragraph 1 of thigithin a reasonable period before the bet01(m)(2) and § 1.401(m)-1(b) with re-
section V.C and the timing requirement ofinning of the plan year (or, in the year aspect to matching contributions for a plan
paragraph 2 of this section V.C. employee becomes eligible, within a reayear if, for the entire plan year, (i) each
sonable period before the employee be&NHCE eligible to receive an allocation of
comes eligible). The determination ofmatching contributions under the plan is
a. General Rule whether a notice satisfies the timing realso an eligible employee under a CODA
The content requirement of this sectiomguirement of this section V.C.2 is basethat satisfies the ADP test safe harbor of
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section V and (ii) the plan satisfies theelective contributions may be restrictedequirements of the ACP test safe harbor
matching contribution limitations of sub-only to the extent permitted under sectiodescribed in this section VI:

section B of this section VI. See sectioV.B.1.c.

VIII.F.1 regarding the continued applica-
tion of the ACP test to employee contribu-
tions.

Example 1
4. Matching Contributions Gener-
ally Must be Required Under
Plan Terms

(@) An employer’s only plan, Plan M,
contains a CODA that satisfies the ADP
test safe harbor using safe harbor match-
a. ADP Test Safe Harbor ing contributions under the basic match-
L S:(;g?El?gcagghﬁznézl:;ﬂ?ans As provided under section V.B.1.a, gN9 formula. No contributions, other than

matching contribution may be taken intglective contributions and contributions

A plan satisfies the matching contribu-account in determining whether thednder the basic matching formula, are
tion limitations of this section VI.B if (i) matching contribution requirement of themade to Plan M.
the plan satisfies the matching contribuADP test safe harbor is satisfied only if (b) Because the CODA under Plan M
tion requirement of section V.B.1 usingthe contribution is required to made undegatisfies the ADP test safe harbor using
the basic matching formula and (ii) nothe terms of a plan. Even though matctthe basic matching formula and Plan M
other matching contributions are providedng contributions made at the employer'grovides for no other matching contribu-
under the plan. discretion may not be taken into accourtions, Plan M automatically satisfies the
) _in determining whether the matching conACP test safe harbor.
2. Safe Harbor Matching Contribu-tihytion requirement of section V.B.1 is
tions Under an Enhanced Matchxaisfied, a plan that satisfies the safe har- Example 2
ing Formula bor contribution requirement of section (a) Beginning January 1, 2000, Em-

A plan satisfies the matching contribuV-B will not fail to satisfy the ADP test poyer B maintains Plan N, the only plan
tion limitations of this section VI.B if (i) Safe harbor merely because additionghaintained by Employer B. Plan N con-
the plan satisfies the matching contripuatching contributions are made at thegying 5 CODA that satisfies the ADP test

B. Matching Contribution Limitations

tion requirement of section V.B.1 using _a@mployer’s discretion. safe harbor using a 3-percent safe harbor
enhanced matching formula under which ' \ =5 Tast Safe Harbor nonelective contribution. Plan N also
matching contributions are only made provides matching contributions equal to

with respect to elective contributions that A plan fails to satisfy the ACP test safes percent of each eligible employee’s
do not exceed 6 percent of the employeefsarbor for a plan year if the plan provideg e tive contributions up to 6 percent of
compensation and (ii) no other matchingor matching contributions made at the,, .\, nsation. Under Plan N, elective
contributions are provided under the plaremployer's discretion on behalf of any,, i tions are limited to 10 p'ercent of

) o employee that, in the aggregate, could ex- | ; . d i
3. Other Matching Contributions  ¢eed a dollar amount equal to 4 percent &f. P oY oo compensation and are fim-

.ited in accordance with § 402(g) and

In the case of any other plan, thdhe employee’s compensation. This I|m|-§ 415. Under Plan N, an employee may

; TR imitati i tation on matching contributions made a .
matching contribution limitations of this 9 hange a cash or deferred election at any

; iofiad i he employer’s discretion does not appl
section VI.B are satisfied if, under the ploy pp ime. Plan N provides a definition of

plan, (i) matching contributions are nof© Plan years beginning before January 1, . >
e wih repec 0 mployee o0 e e et e
tions or elective contributions that in the C. Special Rule for Matching Contri-

¢ 46 t of th poses under Plan N. Matching contribu-
aggregate exceed o percent ot In€ €mM-, iions Under a § 403(b) Plan tions under Plan N are fully vested after 3
ployee’s compensation, (ii) the rate of

matching contributions does not increase For purposes of § 403(b)(12)(A)(i), a¥$" of service. No other matching con-
as the rate of employee contributions o8 403(b) plan is treated as satisfying thigibutions are provided for under Plan N.
elective contributions increases, and (jiijequirements of § 401(m) with respect tJ "€ Plan is maintained on a calendar-year
at any rate of employee contributions ofatching contributions if the plan satisasis and all contributions for a plan year
elective contributions, the rate of matchfies the safe harbor contribution requirear® made within 12 months after the end
ing contributions that would apply withment of section V.B, the notice require©f the plan year. .
respect to any HCE who is an eligible emment of section V.C, and the matching (b) Based on these facts, Plan N satis-
ployee is no greater than the rate ofontribution limitations of subsection Bfies the ACP test safe harbor with respect
matching contributions that would applyof this section VI. For purposes of applyto matching contributions because each
with respect to an NHCE who is an eligiing the requirements of section V and thidNHCE eligible to receive an allocation of
ble employee and who has the same rag€ction VI, salary reduction contributionsmatching contributions under Plan N is
of employee contributions or electiveunder a § 403(b) plan are treated as elealso an eligible employee under a CODA
contributions. If a plan provides matchtive contributions under a CODA. that satisfies the ADP test safe harbor of
ing contributions with respect to em- section V and because the matching con-
ployee contributions or elective contribu- tribution limitations of subsection B of
tions, those employee contributions or The following examples illustrate thethis section VI are satisfied.

D. Examples
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Example 3 B. Contributions Under the ADP Test the rules generally applicable to nonelec-
Safe Harbor tive employer contributions under §

(&) The facts are the same as in Exam- i,
ple 2, except that Plan N also provides A CODA will not satisfy the ADP test ﬁ(c))%/\szzl(:r)'pusrzia§nt1tlcé>10§14(f?))1(?k))_(1(zt;)(fzz))((ilil)).
matching contributions equal to 50 persafe harbor for a plan year unless safe hahr)- the ext,ent they are needed to satisfy t,he
cent of each eligible employee’s embor matching and nonelective contribu-safe harbor contribution requirement of
ployee contributions up to 6 percent ofions needed to satisfy the safe harbosrection V.B. safe harbor nonelective con-
compensation. contribution requirement of section V'Btributions.rr;ay not be taken into account
(b) Plan N does not satisfy the matchare made in accordance with the alloca-

S L . nder any plan for purposes of § 401(l
ing contribution limitations of subsectiontion and timing rules of § 1'401(k)_l(Jincluding);/ tphe impulct)elxjti%n of per§mitte(§)

B of -this- section VI becauge matchingl(b)(4). disparity under § 1.401(a)(4)-7).

contributions can be made with respect to . o

elective contributions and employee con- - Matching Contributions Under the

tributions that, in the aggregate, equal 12 ACP Test Safe Harbor

percent of compensation (and thus exceed Matching contributions are taken into

6 percent of compensation). account for a plan year under the ACP test

safe harbor of section VI in accordance Safe harbor nonelective contributions

Example 4 with the allocation and timing rules of §may be counted under § 416 toward the
(a) The facts are the same as in Examd-401(m)-1(b)(4)(ii)(A). minimum contribution requirement for

ple 2, except that Plan N also provides top-heavy plans. Thus, if a plan allocates

that Employer B, in its discretion, may¥'"- INTERACTION WITH OTHER to all eligible employees a 3-percent safe

make additional matching contributiongXU-ES AND TESTING METHODS harbor nonelective contribution, the plan

C. Top-Heavy Rules

1. Safe Harbor Nonelective Contribu-
tions

up to 50 percent of each eligible em- A |n General generally would also satisfy the top-heavy
ployee’s elective contributions that do not _ o minimum contribution requirement. See
exceed 6 percent of compensation. A CODA that is treated as satisfying the§ 1.416—1, M-18 for a similar rule applic-

(b) Plan N does not fail to satisfy theADP test under § 401(k)(3)(A)(ii) and able to qualified nonelective contribu-
ACP test safe harbor on account of discré& 1-401(k)-1(b)(2) will not be treated as dions.

tionary matching contributions, becausejualified CODA unless the arrangement 2 Safe Harbor Matchin
under Plan N, the amount of discretionary@tisfies the other requirements of g

matching contributions cannot exceed 4 401(k). For example, under § 401(k)- Contributions
percent of an employee’s compensation. (3)(A)(), the group of eligible employees  |f a plan uses contributions allocated to
under the section 401(k) plan must satisfémployees on the basis of elective contri-
VII. TIMING OF PLAN the requirements of § 410(b), undeputions or employee contributions to sat-
CONTRIBUTIONS 8 401(k)(4)(A), benefits (other than matChisfy the top-heavy minimum contribution
ing contributions) must not be contingentequirement under § 416, these contribu-
on an election to defer, and elective contriions are not treated as matching contribu-
As provided in subsections B and C obutions must satisfy the allocation and timtions for purposes of §§ 401(k) and
this section VII, matching and nonelectivéng rules of § 1.401(k)-1(b)(4). Aplan that401(m). Therefore, safe harbor matching
contributions under a plan using the safgatisfies the ADP or ACP test safe harbagontributions may not be counted toward
harbor methods must be made to the planust satisfy all other qualification requirethe minimum contribution requirement
within the same time period that wouldments of the Code that are applicable to thfer top-heavy plans under § 416. See
apply if these contributions were made t@lan, such as the nondiscriminatory availg 1.416-1, M-19.
a plan using the current year testin@bi”ty of benefits, rights, and features - _ o
method for ADP or ACP testing purposesinder § 401(a)(4) and the limitations of D- Qualified Matching Contributions
(that is, no later than 12 months after th88 401(a)(17), 401(a)(30) and 415. and Qualified Nonelective Contri-
close of the plan year). butions
. Matching and nonelective.contrib.u- Contributions to Satisfy Other To the extent they are rjeeded tq satisfy
tions also may be made from time to time Nondiscrimination Tests the safe harbor contribution requirement
during the plan year, instead of at one of section V.B, safe harbor matching and
time after the close of the plan year. Re- A safe harbor nonelective contributionnonelective contributions may not be used
gardless of the timing of employer contri-used to satisfy the nonelective contribuas qualified matching contributions and
butions, however, the total amount otion requirement under section V.B.2 mayjualified nonelective contributions, re-
matching or nonelective contributions foralso be taken into account for purposes &fectively, under any plan for any plan
the plan year still must satisfy the requiredetermining whether a plan satisfieyear. For example, if a plan satisfies the
ments of sections V and VI, taking into§ 401(a)(4). Thus, these contributions areafe harbor contribution requirement
account the total amount of compensationot subject to the limitations on qualifiedusing a safe harbor nonelective contribu-
for the plan year, in order for a CODA tononelective contributions undertion by allocating a 7-percent safe harbor
satisfy the ADP test safe harbor. § 1.401(k)-1(b)(5)(ii), but are subject tononelective contribution to all eligible

A. In General

B. Use of Safe Harbor Nonelective
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employees, contributions in an amounto disregard with respect to all eligiblecrimination rules for certain plans that
equal to the first 3 percent of each ememployees (i.e., all HCEs and NHCEsprovide for early participation, do not
ployee’'s compensation may not be use() all matching contributions, if the ACPapply for purposes of the safe harbor
as a qualified nonelective contributiortest safe harbor of section VI is satisfiethethods. However, see section IX.B.1
under the ACP test. However, safe harbar (2) matching contributions that do nofor application of the § 410(b)(4)(B) rule
nonelective contributions in an amounexceed 4 percent of each employeelsermitting the separate testing of employ-
equal to the remaining 4 percent of eacbompensation, if the matching contribuees who satisfy age and service conditions
employee’s compensation may be used t®n requirement of section V.B.1 is satisunder the plan that are lower than the
satisfy the ACP test (subject to the refied. Except as otherwise provided imyreatest age and service conditions per-
quirements of 8§ 1.401(m)-1(b)(5)). section VIII.D, qualified nonelective con-mitted under § 410(a).
) ) tributions may be treated as matching

E. Testing Methods Under Notice 981, n(ributions to the extent permittedX. MULTIPLE CODAS OR

For purposes of Notice 98-1, a plainder § 1.401(m)-1(b)(5). Finally, in apMULTIPLE PLANS
that uses the safe harbor methods to §z§_’ﬂ¥'ng the ACP test (i) matching contribu- - = ¢ ieting Safe Harbor Contribu-
isfy the ADP or ACP test for a plan year idions may not be treated as elective contri-
treated as using the current year testiri%}itions under § 401(k)(3)(D) to a CODA
method for that year and, thus, is subje¢hat satisfies the ADP test safe harbor
to the rules contained in section VII oftand thus excluded from the ACP test 1. In General

Notice 981 (relating to changes frontnder § 401(m)(3)) and (ii) elective con-

current year to prior year testing)_ tributions Under a CODA that SatiSfieS the iﬁfﬁur:%r:srmrgstgzlr;gacd)re rlgntileecgll\;?]
iti i iADP test safe harbor may not be treateﬁf X
In addition, in the case of a plan that i€\ y at contains the CODA or to another de-

intai s matching contributions under,. o I
not-mamtalne.d on a calepc_iar plan ygag 401(m)(3) g fined contribution plan that satisfies §
basis, the _antl—abuse provision of sectio : 401(a) or § 403(a). If safe harbor contri-
VIII of Notice 98-1 applies in a similar
manner to changes between the safe har-
bor methods and the current or prior year The restrictions on multiple use undet; : f ion VB
testing method. § 1.401(m)—2 do not apply to a CODA tha 'on r_equ_wement of section V. _must be

o satisfied in the same manner as if the con-
satisfies the ADP test safe harbor. In add]-

F. Continued Application of the ACPjgn the restrictions on multiple use unde ributions were made to the plan that con-

Test to Certain Contributions § 1.401(m)-2 do not apply to a defineJalns the CODA. Consequently, each em-
N L loyee eligible under the plan containing
1. Employee Contributions contribution plan that satisfies the ACPte%

. . e CODA must be eligible under the
) ) o safe harbor, if the plan does not permit em- diti der the other defined

isfies the ACP test safe harbor of sectioyhether multiple use of the alternative jjmSontribution plan.
VI with respect to matching contributions,jtation under § 401(k)(3)(A)(ii)(I1) or

the plan still must §atisfy the ACP test irg 401(m)(2)(A)(ii) occurs with respect to o
the manner described in paragraph 3 @fyother plan of an employer, (1) a CODA n order for safe harbor contributions to

this section VIII.F with respect to em-ihat satisfies the ADP test safe harbor aree Made to another defined contribution
ployee contributions made under the plan(.z) a defined contribution plan that satisblan, that plan must have the same plan
2. Matching Contributions that Fail toﬁes the ACP test safe harpor and doe_s nﬂ%i;eizrﬂ}ﬁrmg’r‘] CZZ:?ZP%;:: c?)notgiﬁ-.
Satisfy the ACP Test Safe Harbor permit employee contributions, are disre! » Tor plan 'y p
garded for purposes of § 1.401(m)-2(byng CODAs beginning before January 1,
If a plan satisfies the ADP test safe harn the case of a defined contribution plan t8000, contributions used to satisfy the
bor of section V.A, but fails to satisfy thewhich subsection F.1 or F.2 of this sectiogafe harbor contribution requirement of
ACP test safe harbor with respect to/Ill applies (that is, a defined contributionsection V.B for a CODA also may be
matching contributions under the planplan that satisfies the ACP test safe harb#pade to another defined contribution plan
then the plan must satisfy the ACP test ibut permits employee contributions, or 4hat does not have the same plan year as
the manner described in paragraph 3 afefined contribution plan that fails to satthe plan containing the CODA, provided
this section VIII.F. isfy the ACP test safe harbor), the specidhat the safe harbor contribution is allo-
_ rules of subsection F.3 of this section Vlicated as of a date within the plan year of
3. Special Rules for ACP Test (relating to ACP testing) also apply forthe plan containing the CODA and is
If paragraph 1 or 2 of this sectionpurposes of § 1.401(m)-2(b) in determinmade no later than 12 months after the
VIIL.F applies, then the plan must satisfyng whether the multiple use of the alternaelose of that plan year.
the ACP test under § 401(m)(2), andive limitation occurs.
under § 1.401(m)-1(b), as modified by
Notices 97-2 and 98-1, using the current
year testing method. However, in apply- Sections 401(k)(3)(F) and 401(m)(5)- In order for safe harbor contributions to
ing the ACP test, an employer may eledtC), which provide alternative nondis-be made to another defined contribution

tion Requirement Under Another
Defined Contribution Plan

G. Multiple Use Test butions are made to another defined con-
tribution plan, the safe harbor contribu-

2. Plan Year Requirement

3. Section 410(b) Aggregation Not
H. Early Participation Rules Required

November 16, 1998 22 1998-46 |.R.B.



plan, it is not necessary that the other plgnians in order for one of the plans to takerhich § 401(k) or § 401(m) applies pro-
be capable of being aggregated with thedvantage of the ADP test safe harbor. vide that the ADP or ACP test will be met.
plan containing the CODA for purposes ) Because, effective for plan years begin-
of § 410(b). Therefore, notwithstanding 2- Highly Compensated Employees i after December 31, 1998, a plan may
88 1.410(b)-7(c)(2) and 54.4975-11(e), @ |n accordance with §§ 401(k)(3) andise the SIMPLE 401(k) plan formula or
contribution to an ESOP may be used t201(m)(2), elective or matching contribu-safe harbor provisions as alternatives to
satisfy the safe harbor contribution retions under a plan made on behalf of athe ADP and ACP tests, a plan must spec-
quirement of section V.B for a CODA thatHCE who is eligible to participate in moreify which of these alternatives it is using.
is not part of the ESOP. than one plan of the same employer prdsenerally, a plan sponsor that intends to
viding such contributions must generallyuse the safe harbor provisions for a plan
be aggregated and treated as made und@ar must adopt those provisions before
Safe harbor matching or nonelectiveeach of the plans, even if one or more dhe first day of that plan year. However,
contributions cannot be used to satisfy thihe plans is intended to satisfy the ADP ogee section XI.B for the remedial amend-
safe harbor contribution requirement oACP test safe harbor. Thus, for examplenent period applicable to plan changes
section V.B with respect to more than on& an HCE is simultaneously an eligibleincorporating the safe harbor provisions.
plan. employee under two plans maintained by N
. . . an employer for a plan year, only one of 2. Safe Harbor Contributions Made to
B. Aggregation and Disaggregation  vi-h one is intended to satisfy the ADP Another Plan
Rules and ACP tests using the safe harbor meth- If, pursuant to section IX.A, safe har-

1. Plans ods, and the matching contribution forbor matching or nonelective contributions
The rules th v ¢ mula of the plan that is not using the saf@ill be made to another plan, the name of
e rules that apply for purposes of aGsaor methods provides greater matchhe other plan must be specified in the
gregating and disaggregating CODAs anghy contributions than the formula undeplan containing the CODA. Moreover, if
plans under 88 401(k) and 401(m) alsge pian that is intended to satisfy theafe harbor matching or nonelective con-
apply for purposes of 88 401(k)(12)App and ACP tests using the safe harbaributions will be made to another plan for
and 401(m)(11), respectively. Seguethods the rules in sections V.B.1.b ang plan year, the other plan must also
88 1.401(k)-1(b)(3) and 1.401(m)-1(b)3)y/| B 3 (prohibiting an HCE from receiv- adopt, before the first day of that plan
Accordingly, all CODASs included in @ g 5 greater rate of matching contribuyear, provisions specifying that the safe
plan are treated as a single CODA thays than an NHCE) could be violatedharbor contributions will be made and
must satisfy the safe harbor contributioRpege jssyes could also arise, for examroviding for the withdrawal and vesting
requirement of section V.B and the notlc%|e’ when an HCE is transferred from Restrictions required by § 401(k)(12)-

requirement of section V.C. Moreovery o majntained for one group of employ{E)(i). However, see section XI.B for the

two plans (within the meaning of ges g 3 plan maintained for another grougmedial amendment period applicable to

§ 1.410(b)-7(b)) that are treated as a Sit amplovees . .
gle plan pursuant to the permissive aggre- ployees. E:;npf:\;ai;%iz Incorporating the safe har-

gation rules of § 1.410(b)-7(d) are treatedl. PLAN YEARS OF FEWER THAN
as a single plan for purposes of the saft?2 MONTHS 3. Disaggregated Plans

harbor methods. Conversely, a plan o ) Lo .
(within the meaning of § 414())) that in- A plan will fail to satisfy the ADP test If a plan, within the meaning of

cludes a CODA covering both collec-Saf€ harbor or the ACP test safe harbor f@ 414(l), is composed of disaggregated
tively bargained employees and noncof@ plan year unle§s.(|) the plan year is 1@lans under § 1.410(b)-7(c), the plan pro-
lectively bargained employees is treategionths long or (i) in the case_of the firsvisions must specify which disaggregated
as two separate plans for purposes §@n year of a newly established plaplans are subject to the safe harbor provi-

§ 401(k), and the ADP test safe harbofCther than a successor plan), the plagions.

need not be satisfied with respect to both€ar IS at least 3 months long (or, any : .
plans in order for one of the plpans to takghorter period in the case of a newly es- B Remedial Amendment Period

advantage of the ADP test safe harbofPlished employer that establishes the gection 1.401(b)-1T(b)(3) authorizes
Similarly, if, pursuant to § 410(b)(4)(B), Plan as soon as administratively feasiblgye commissioner to designate a plan pro-
an employer applies § 410(b) separate@/ﬁer the employer comes into EXIStenCE)ViSion as a disqualifying provision that ei-
to the portion of a plan (within the mean, p| AN PROVISIONS RELATING ther (1) results in the failure of the plan to

4. Contributions Used Only Once

ing of § 414(1)) that benefits only employ-to sAFE HARBORS satisfy the qualification requirements of
ees who satisfy age and service conditions the Code by reason of a change in those
under the plan that are lower than the A. General Rules requirements or (2) is integral to a qualifi-

greatest minimum age and service condi- 1 Plan Must Include Safe Harbor cation requirement that has been changed.
tions permitted under § 410(a), the plan ilg L Section 1.401(b)-1T(c)(3) authorizes the
rovisions o . ) .
treated as two separate plans for purposes Commissioner, in the case of a disqualify-
of § 401(k), and the ADP test safe harbor Sections 1.401(k)-1(b)(2)(iii) anding provision designated as described in
need not be satisfied with respect to both.401(m)-1(b)(2) require that a plan tahe preceding sentence, to impose limits
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and provide additional rules regarding thé&on to the first plan year of a newly estabbrafting Information

amendments that may be made wigh r lished plan) in which the use of the safe o ) o

spect to that disqualifying provision. harbor methods would be appropriately 'N€ Principal author of this notice is
Pursuant to § 1.401(b)-1T(b)(3) anchllowed for a plan year of less than 13%09€r Kuehnle of the Employee Plans Di-

(c)(3), a plan provision is hereby dgsi months (e.g., certain corporate rger or ViSion. For further information regarding

nated as a disqualifying provision if theacquisition transactions involving a plarfliS notice, please contact the Employee

plan provision is integral to a qualifica-sponsor maintaining a plan using the safa/@ns Divisions taxpayer assistance tele-

tion requirement changed by a provisiomarbor methods, if appropriate condition®NON€ service at (202) 622-6074/6075

of SBJPA that becomesftective on the are satisfied). (not toll-free numbers), between the hours

first day of the first plan year beginning Comments can be addressed t8f1:30and 3:30 p.m. Easteilime, Mon-

after December 31, 1998, provided thaEC:DOM:CORP:R (Notice 98-52), roomday throud Thursday.

the following conditions are satisfied.5228, Internal Revenue Service, POB

First, the plan provision must be amended604, Ben Franklin Stationhashington,

to reflect the change made by $8by DC 20044. In the alternative, comments

no later than the last day of the first plamay be hand delivered between the hours

year beginning after December 31, 199&f 8 a.m. and 5 p.m. to CC:DOM:

(If an employer or plan administrator filesCORP:R (Notice 98-52), Couris Desk,

a request for a determination letter on thimternal Revenue Servic&]11 Constitu-

qualified status of a plan by the last day afon Avenue NV, Washington, DC Alter-

the first plan year beginning after Decemnatively, taxpayers may transmit o®

ber 31, 1998, then the date by which thments electronically via the IRS Internet

plan provision must be amended shall bgite at: http://wwv.irs.ustreas.gov/prod/

extended through the 91st day followingax_regs/comments.html.

the applicable date under § 1.401(b)-

1(e)(3)(i) or (ii).) Second, the plan provi-PAPERWORK REDUCTIO NACT

sion .as amended mgst bifeetive as Of, The collection of information con-
the first day of the first plan year beginyained in this notice has been reviewed

ning after December 31, 1998hus, ifa 44 approved by the fice of Manage-
plan uses thel sa]‘e harbor methods for tr;ﬁem and Budget (OMB) in accordance
plan year beginning in 1999, the plan geng;iih the Paperwork ReducticAct (44
erally must be amended no later than thg 5 . 3507) under control number 1545-
end of that plan yea retroactive to the 1go4

first day of that yea to refle(;t the safe  pp agency may not conduct or SpaRso
harbor methods This remedial amend- 54 3 person is not required to respond to,

ment period also applies to a plan amend; ., jiection of information unless the col-
ment reflecting the use of the early particroction of information displays a valid

ipation rules under 88 401(k)(3)(F) andomB control numbe

401(m)(5)(C)._ The collection of information in this
The preceding paragraph does not pefjtice is in sectin V.C, “Notice Require-

mit @ CODA to be adopted retroactivel ment and section XI, “Plan Provisions

See § 1.401(k)-1(a)(3)(ii)- Relating to Safe Harbors. The collection

A plan amendment described in this jnformation is required to obtain a ben-

section XI.B shall not be treated as violatéﬁt_ The likely respondents are busi-

ing the requirements of 814(d)(6) nesses or other feprofit institutions, and
merely because the plan amendment IMyot-far-profit institutions.

poses the withdrawal restrictions required The estimated total annual reporting/
by § 401(k)(12)(E)(i), provided that thosee o dkeeping burden is 80,000 hours.
withdrawal restrictions do not apply with 1o estimated annual burden pax r
respect to contributions allocated as of &ondent/recordkeeper is 1 hour and 20
date before the first day of the first plan,inutes The estimated number of re-
year beginning after December 31, 1998 4 dents/recordkeepers is 60,000.

REQUEST FOR COMMENTS Books or records relating to a collec-
tion of information must be retained as

The Service ahTreasury invite com- long as their contents may become mater-
ments and suggestions concerning thal in the administration of any internal
guidance provided in this notice. Com+evenue la. Generaly, tax returns and
ments are specifically requested as t@ax return information are confidential, as
whether there are circumstances (in addiequired by 26 U.S.C. 6103.
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