
SECTION 2. BACKGROUND 

Section 1361(a)(1) defines an “S corpo-
ration,” with respect to any taxable year,
as a small business corporation for which
an S election is in effect for that year.

Section 1362(a)(1) provides that, ex-
cept in a situation described in § 1362(g),
a small business corporation may elect to
be treated as an S corporation.

Section 1362(b)(1) provides that the
corporation may make an election to be
treated as an S corporation (A) at any time
during the preceding taxable year, or (B)
at any time during the taxable year and on
or before the 15th day of the 3rd month of
the taxable year.  Under § 1362(b)(3), if
an S corporation election is made for a
taxable year after the 15th day of the 3rd
month of that taxable year and on or be-
fore the 15th day of the 3rd month of the
following taxable year, then the S corpo-
ration election is treated as made for the
following taxable year.

Section 1362(b)(5) provides that if (A)
an election under § 1362(a) is made for
any taxable year (determined without re-
gard to § 1362(b)(3)) after the date pre-
scribed by § 1362(b) for making the elec-
tion for the taxable year or no election is
made for any taxable year, and (B) the
Secretary determines that there was rea-
sonable cause for the failure to timely
make the election, the Secretary may treat
the election as timely made for the taxable
year (and § 1362(b)(3) shall not apply).

SECTION 3. SCOPE 

This revenue procedure provides a spe-
cial procedure to request relief for a late S
corporation election.  This revenue proce-
dure applies only to a corporation (1) that
has not filed a timely S corporation elec-
tion under § 1362(a)(1), and (2) for which
an S corporation election is filed within 6
months of the original due date for the
election.  This revenue procedure does not
provide relief for late shareholder elections
including a qualified subchapter S trust
(QSST) election or electing small business
trust (ESBT) election.  This special proce-
dure is in lieu of the letter ruling procedure
that is used to obtain relief for a late S cor-
poration election under § 1362(b)(5).  Ac-
cordingly, user fees do not apply to correc-
tive action under this revenue procedure.
A corporation that is not eligible for relief
under this revenue procedure, or is denied

relief, may request relief by applying for a
private letter ruling.  The procedural re-
quirements for requesting a private letter
ruling are described in Rev. Proc. 97–1,
1997–1 I.R.B. 11 (or its successor).

SECTION 4. RELIEF FOR LATE S
CORPORATION ELECTIONS UNDER
THIS REVENUE PROCEDURE

.01 Eligibility for Relief.  A corporation
is eligible for relief if it meets the follow-
ing requirements:

(1) The corporation fails to qualify as
an S corporation solely because the Form
2553 (Election by a Small Business Cor-
poration) was not filed timely pursuant to
§ 1362(b)(1); and

(2) The due date for the tax return (ex-
cluding extensions) for the first year the
corporation intended to be an S corpora-
tion has not passed.

.02 Procedural Requirements for Re-
lief.  Within 6 months of the original due
date for the S corporation election, the
corporation must file with the applicable
service center a completed Form 2553,
signed by an officer of the corporation au-
thorized to sign and all persons who were
shareholders (or deemed to have been
shareholders) at any time during the pe-
riod that began on the first day of the tax-
able year for which the election is to be
effective and ends on the day the election
is made.  The Form 2553 must state at the
top of the document “FILED PUR-
SUANT TO REV. PROC. 97–40.”  At-
tached to the Form 2553 must be a state-
ment explaining the reason for the failure
to file a timely S corporation election.

.03 Relief for Late S Corporation Elec-
tions. Upon receipt of a completed appli-
cation requesting relief under this revenue
procedure, the Internal Revenue Service
will determine if there was reasonable
cause for the failure to file a timely S cor-
poration election and will notify the cor-
poration of the result of the reasonable
cause determination.

SECTION 5. EFFECTIVE DATE 

This revenue procedure is effective for
all applications for relief satisfying the re-
quirements of section 4 of this revenue
procedure, including those applications
now being considered by the Service.

SECTION 6. PAPERWORK 
REDUCTION ACT

The collection of information con-
tained in this revenue procedure has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act (44
U.S.C. 3507) under control number
1545–1548.

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless the col-
lection of information displays a valid
control number.

The collection of information in this
revenue procedure is in Section 4.02.  This
information is required to be submitted to
the applicable service center in order to
obtain relief for late S corporation elec-
tions.  This information will be used to de-
termine if the reasonable cause require-
ment in § 1362(b)(5) has been met.  The
collection of information is required to ob-
tain a benefit.  The likely respondents are
business or other for-profit institutions.

The estimated total annual reporting
burden is 200 hours.

The estimated annual burden per re-
spondent varies from .5 hours to 1.5
hours, depending on individual circum-
stances, with an estimated average of 1
hour.  The estimated number of respon-
dents is 200.

The estimated annual frequency of re-
sponses is one.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Mark D. Harris of the Office
of Assistant Chief Counsel (Passthroughs
and Special Industries).  For further infor-
mation regarding this revenue procedure
contact Mr. Harris at (202) 622-3050 (not
a toll-free call).

26 CFR 601.601:  Rules and regulations.

(Also, Part I, §§ 401, 403; 1.401(b)–1.) 

Rev. Proc. 97–41

SECTION 1.  PURPOSE

.01  This revenue procedure provides
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guidance to sponsors of pension, profit-
sharing and stock bonus plans qualified
under § 401(a) or 403(a) of the Internal
Revenue Code (qualified plans) and tax-
sheltered annuity plans described in
§ 403(b) (§ 403(b) plans) with respect to
the date by which they must adopt
amendments to comply with changes in
the law made by the Small Business Job
Protection Act of 1996, Pub. L. 104–188
(SBJPA), the Uruguay Round Agree-
ments Act, Pub. L. 103–465 (GATT), and
the Uniformed Services Employment and
Reemployment Rights Act of 1994, Pub.
L. 103–353 (USERRA).  This revenue
procedure provides that:

1  In general, there is a single deadline
for adopting SBJPA, GATT and
USERRA amendments to qualified plans.

2  The deadline for adopting SBJPA,
GATT and USERRA amendments is the
same as the date by which certain plans
that have extended reliance on Tax Re-
form Act of 1986 (TRA ‘86) determina-
tion letters must be amended.

3  Plan sponsors are allowed, for quali-
fication purposes, to anticipate in plan
operation certain plan amendments that
they intend to adopt as a result of changes
in the qualification requirements.

.02  Specifically, under this revenue
procedure:

1  Qualified plans have a remedial
amendment period under § 401(b) with
respect to certain amendments for
SBJPA, GATT or USERRA through the
last day of the first plan year beginning
on or after January 1, 1999.  Thus, these
amendments will not have to be adopted
before the last day of a plan’s 1999 plan
year.

2  The deadline for adopting plan
amendments to reflect certain limitations
under § 415(b), as amended by GATT
and SBJPA, is also the last day of the first
plan year beginning on or after January 1,
1999.  In addition, relief is provided so
that a plan amendment described in §
1449(d)(2) of SBJPA repealing an earlier
plan amendment that implemented cer-
tain amendments made by GATT to §
415(b) need not be adopted before the
last day of the first plan year beginning
on or after January 1, 1999.

3  Plan sponsors are advised of the Ser-
vice’s intention to publish procedures for
obtaining determination letters that in-
clude consideration of the changes to the

qualification requirements made by
SBJPA and GATT as soon as possible
after necessary guidance is issued. 

4  Amendments for SBJPA to § 403(b)
plans, or to annuity contracts purchased
under § 403(b) plans, are not required to
be adopted before the first day of the first
plan year beginning on or after January 1,
1998.

PART I.  BACKGROUND

SECTION 2.  SBJPA

.01  SBJPA changed several of the re-
quirements of the Code that apply to pen-
sion, profit-sharing and stock bonus plans
qualified under § 401(a) or 403(a).  While
a number of these changes are effective in
plan years beginning after December 31,
1996, others are not effective until later
years.  

.02  Section 1465 of SBJPA generally
provides an extended period for amending
plans and annuity contracts as required by
SBJPA.  Under § 1465, if any provision of
subtitle D (Pension Simplification) of
SBJPA requires an amendment to any
plan or annuity contract, the amendment
is not required to be made before the first
day of the first plan year beginning on or
after January 1, 1998, provided (1) the
amendment is made effective retroac-
tively to the date on which the provision
of SBJPA became effective with respect
to the plan or contract and (2) the plan or
contract is operated in accordance with
the requirements of the provision as of its
effective date.  For a governmental plan
(as defined in § 414(d) of the Code), the
year “2000” is substituted for the year
“1998” in § 1465.  Section 1465 applies
to plans and contracts in existence on or
after the date of enactment of SBJPA, Au-
gust 20, 1996.

.03  In Rev. Proc. 96–49, 1996–43
I.R.B. 74, the Service stated that plan
amendments to reflect the provisions of
USERRA and § 414(u), which was added
by § 1704(n) in subtitle G (Technical Cor-
rections) of SBJPA, are not required to be
made before the date plan amendments
are required to be made under § 1465 of
SBJPA.  

SECTION 3.  GATT

.01  GATT, which was enacted Decem-
ber 8, 1994, also changed several of the
Code’s qualification requirements.  These

included the rules relating to the determi-
nation of certain benefits under §§ 411(a)-
(11)(B), 415(b)(2)(E) and 417(e)(3). 

.02  The changes to §§ 411(a)(11)(B)
and 417(e)(3), relating to the determina-
tion of the present value of certain plan
distributions, were generally effective for
plan years beginning after December 31,
1994.  However, § 767(a)(2) of GATT
provided a transition rule with respect to
the determination under §§ 411(a)(11)(B)
and 417(e)(3) of the present value of dis-
tributions from plans that were adopted
and in effect as of December 7, 1994
(“pre-GATT plans”).  In general, under
this transition rule, the present value of a
distribution from a pre-GATT plan that is
made before the earlier of (i) the first
plan year beginning after December 31,
1999, or (ii) the later of the adoption or
effective date of a plan amendment ap-
plying the GATT changes to §§ 411(a)-
(11)(B) and 417(e)(3) to the plan is to be
determined under the plan’s pre-GATT
terms.  Thus, for pre-GATT plans,
amendments applying the GATT changes
to §§ 411(a)-(11)(B) and 417(e)(3) to the
plan cannot be adopted retroactively.  As
a result, these plans are not permitted to
operate in accordance with these changes
prior to the adoption of plan amend-
ments.  

.03  Under section 767(d) of GATT, the
changes to § 415(b)(2)(E), relating to re-
quired adjustments to certain benefits for
limitation purposes, were effective for
limitation years beginning after Decem-
ber 31, 1994.  In addition, § 767(d) of
GATT required plans to be operated in ac-
cordance with the GATT changes to
§ 415(b)(2)(E) as of the first limitation
year beginning after December 31, 1994,
even though, under § 767(d)(3)(B) of
GATT, plan amendments applying these
changes to the plan would not be required
until such date as the Secretary provides.  

.04  Section 1449 of SBJPA amended
§ 767(d)(3)(A) of GATT, however, to
permit plan sponsors to delay the imple-
mentation of the GATT changes to §
415(b)(2).  Section 1449 provides that a
pre-GATT plan is not required to apply
the GATT changes to § 415(b)(2)(E)
with respect to benefits accrued before
the earlier of (i) the later of the date a
plan amendment applying the changes is
adopted or effective or (ii) the first day
of the first limitation year beginning
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after December 31, 1999.  Further,
§ 1449(d) of SBJPA provides that an
amendment applying specified GATT
changes that was adopted or effective be-
fore August 20, 1996, will be disre-
garded in applying § 767(d)(3)(A) of
GATT, as modified by § 1449(a) of
SBJPA, if that amendment is repealed by
another plan amendment that is adopted
no later than August 20, 1997.  

SECTION 4.  THE REMEDIAL
AMENDMENT PERIOD UNDER 
SECTION 401(B)

.01  Section 401(b) provides a reme-
dial amendment period during which a
plan may be amended retroactively,
under certain circumstances, to comply
with the Code’s qualification require-
ments.  Temporary and proposed amend-
ments to the regulations under § 401(b)
were published in the Federal Register on
August 1, 1997.  Section 1.401(b)–1(f) of
the regulations grants the Commissioner
the discretion to extend the remedial
amendment period.  Absent such an ex-
tension, however, the remedial amend-
ment period is generally determined as
described below.

.02  Section 1.401(b)–1 provides that a
plan that fails to satisfy the requirements
of § 401(a) solely as a result of a disquali-
fying provision defined under
§ 1.401(b)–1(b) need not be amended to
comply with those requirements until the
last day of the remedial amendment pe-
riod with respect to the disqualifying pro-
vision, provided the amendment is made
retroactively effective to the beginning of
the remedial amendment period.  Under
§ 1.401(b)–1T(b)(3), a disqualifying pro-
vision includes a plan provision desig-
nated, at the Commissioner’s discretion,
as a disqualifying provision that either (i)
results in the failure of the plan to satisfy
the qualification requirements of the Code
by reason of a change in those require-
ments; or (ii) is integral to a qualification
requirement of the Code that has been
changed.  For this purpose, § 1.401(b)–
1T(c)(1) provides that a disqualifying
provision includes the absence from a
plan of a provision required by or, if ap-
plicable, integral to the applicable change
in the qualification requirements of the
Code, if the plan was in effect on the date
the change in those requirements became
effective with respect to the plan.

.03  For a disqualifying provision de-
scribed in § 1.401(b)–1T(b)(3), the reme-
dial amendment period generally begins
with the date on which the change be-
comes effective with respect to the plan
or, in the case of a provision that is inte-
gral to a qualification requirement that
has been changed, the first day on which
the plan was operated in accordance with
the provision as amended.  The remedial
amendment period for a disqualifying
provision described in §1.401(b)–1T(b)-
(3) generally ends with the later of (1) the
due date (including extensions) for filing
the income tax return for the employer’s
taxable year that includes the date on
which the remedial amendment period be-
gins or (2) the last day of the plan year
that includes the date on which the reme-
dial amendment period begins.  A plan
maintained by more than one employer
need not be amended until the last day of
the tenth month following the last day of
the plan year in which the remedial
amendment period begins.

.04  Section 1.401(b)–1 also provides
that in the case of a new plan which con-
tains (or fails to contain) a provision that
causes the plan to fail to satisfy the re-
quirements of § 401(a) as of the date the
plan is put into effect, the plan need not
be amended to comply with those require-
ments until the later of the due date in-
cluding extensions for filing the em-
ployer’s tax return for the taxable year in
which the plan is put into effect or the last
day of the plan year in which the plan is
put into effect.  A new plan maintained by
more than one employer need not be
amended until the last day of the tenth
month following the last day of the plan
year in which falls the date the plan is put
into effect.

.05  Section 1.401(b)–1 also provides
that in the case of an amendment to an ex-
isting plan which causes the plan to fail to
satisfy the requirements of § 401(a) as of
the date the amendment is adopted or ef-
fective (whichever is earlier), the plan
need not be amended to correct the
amendment until the later of the due date
for filing the employer’s tax return (in-
cluding extensions) for the taxable year in
which the amendment is adopted or effec-
tive (whichever is later) or the last day of
the plan year in which the amendment is
adopted or effective (whichever is later).
In the case of an amendment to an exist-

ing plan maintained by more than one em-
ployer, the plan need not be amended
until the last day of the tenth month fol-
lowing the last day of the plan year in
which the amendment is adopted or effec-
tive (whichever is later).

SECTION 5.  EXTENDED RELIANCE

.01  Under Rev. Proc. 89–9, 1989–1
C.B. 780, Rev. Proc. 89–13, 1989–1 C.B.
801 (both as modified by Rev. Proc. 93–9,
1993–1 C.B. 474), Rev. Proc. 93–39,
1993–2 C.B. 513, Announcement 94–85,
1994–26 I.R.B. 23, and Rev. Proc. 95–12,
1995–1 C.B. 508, plans that were submit-
ted to the Service within certain deadlines
for determination, opinion, or notification
letters under the Tax Reform Act of 1986,
Pub. L. 99–514 (TRA ’86), and received
favorable letters are entitled to extended
reliance.  During the extended reliance
period, a plan is generally not required to
operationally comply with or be amended
for regulations or administrative guidance
of general applicability issued after the
date of the plan’s letter which interpret the
qualification requirements in effect when
the letter was issued.  The extended re-
liance period continues until the earlier of
the last day of the last plan year com-
mencing prior to January 1, 1999, or the
date established for plan amendment by
any legislation that is effective after the
date of the plan’s letter.

PART II.  TIME FOR AMENDING
QUALIFIED PLANS FOR SBJPA,

GATT, AND USERRA

SECTION 6.  DESIGNATION OF
CERTAIN PLAN PROVISIONS 
RELATING TO SBJPA, GATT
AND USERRA CHANGES AS 
DISQUALIFYING   PROVISIONS

.01  Pursuant to the Commissioner’s
authority under § 1.401(b)–1T(b)(3), a
plan provision is hereby designated as a
disqualifying provision under §
1.401(b)–1(b) if the plan provision causes
a plan to fail to satisfy the qualification
requirements of the Code because of
changes made to those requirements by
SBJPA or GATT that are effective before
the first day of the first plan year begin-
ning on or after January 1, 1999. 

.02  A plan provision is also hereby
designated as a disqualifying provision if
the plan provision is integral to a qualifi-
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cation requirement changed by SBJPA,
but only to the extent the change in the
qualification requirement is effective be-
fore the first day of the first plan year be-
ginning on or after January 1, 1999, and
the plan provision as amended is effective
prior to the end of the remedial amend-
ment period as described in section 6.04,
below.  For purposes of this paragraph,
the changes in the qualification require-
ments made by SBJPA include § 414(u)
and USERRA.  In accordance with §
1.401(b)–1T(d)(1)(v), an amendment of a
disqualifying provision described in this
paragraph may be made retroactively ef-
fective only to the first day on which the
plan was operated in accordance with the
provision.  For example,  Announcement
97–24, 1997–11 I.R.B. 24, and An-
nouncement 97–70, 1997–29 I.R.B. 14,
provide that an employer may offer cer-
tain employees an option to defer com-
mencement of benefits under its qualified
plan provided the employer amends the
plan retroactively to conform the plan to
its pre-amendment operation regarding
the option to defer.  These announcements
also state that future guidance will pro-
vide the date by which such a retroactive
amendment must be adopted.  The
retroactive amendment described in An-
nouncements 97–24 and 97–70 is an
amendment to a plan provision that is in-
tegral to a qualification requirement
changed by SBJPA and must therefore be
adopted by the end of the remedial
amendment period as described below.
Generally, plan provisions reflecting the
family aggregation rules as in effect prior
to 1997 would also be integrally related to
SBJPA qualification changes.  See section
6.09.

.03  A plan provision that causes a plan
to fail to satisfy § 401(a) because of a
change made by SBJPA or GATT to the
qualification requirements that is effec-
tive on or after the first day of the first
plan year beginning on or after January 1,
1999, is not a disqualifying provision
under section 6.01.  A plan provision that
is integral to a qualification requirement
changed by SBJPA is not a disqualifying
provision under section 6.02 if the
change in the qualification requirement is
effective on or after the first day of the
first plan year beginning on or after Janu-
ary 1, 1999, or if the plan provision as
amended is not effective prior to the end

of the remedial amendment period as de-
scribed in section 6.04, below.  Thus, for
example, § 401(b) and the regulations
thereunder would not apply to permit the
adoption of the § 401(k) and § 401(m)
safe harbors described in § 1433(a) and
(b) of SBJPA on a retroactive basis, be-
cause the provisions of § 1433(a) and (b)
are effective for plan years beginning
after December 31, 1998.  A plan provi-
sion that is integral to the limitation
under § 415(e), which was repealed by §
1452(a) of SBJPA effective for limitation
years beginning after December 31,
1999, also is not a disqualifying provi-
sion under section 6.02. 

.04  Pursuant to the Commissioner’s
authority under § 1.401(b)–1(f), with re-
spect to plans other than governmental
plans, the remedial amendment period
for disqualifying provisions described in
sections 6.01 and 6.02 is hereby ex-
tended to the last day of the first plan
year beginning on or after January 1,
1999.  Thus, for example, a single em-
ployer calendar year nongovernmental
plan that does not satisfy the require-
ments of § 401(a) because of a disquali-
fying provision described in section 6.01
or 6.02 may be retroactively amended to
meet those requirements by December
31, 1999.  For governmental plans, the
remedial amendment period for disquali-
fying provisions described in sections
6.01 and 6.02 is extended to the later of
(i) the first day of the first plan year be-
ginning on or after January 1, 2000, or
(ii) the last day of the first plan year be-
ginning on or after the “1999 legislative
date” (that is, the 90th day after the
opening of the first legislative session
beginning on or after January 1, 1999, of
the governing body with authority to
amend the plan, if that body does not
meet continuously).

.05  In addition, the remedial amend-
ment period with respect to all disqualify-
ing provisions of new plans adopted or ef-
fective after December 7, 1994, and all
disqualifying provisions of existing plans
arising from a plan amendment adopted
after December 7, 1994, that causes the
plan to fail to satisfy the requirements of §
401(a) as of the date the amendment is
adopted or effective (whichever is ear-
lier), will not expire earlier than the last
day of the first plan year beginning on or
after January 1, 1999.  For a governmen-

tal plan, this period will not expire before
the later of (i) the first day of the first plan
year beginning on or after January 1,
2000, or (ii) the last day of the first plan
year beginning on or after the 1999 leg-
islative date.

.06  Although plan amendments are not
required before the end of the remedial
amendment period, plan sponsors must
operate their plans in compliance with the
provisions of SBJPA or GATT prior to the
time plan amendments are required to the
extent earlier operational compliance is
required by law or regulation or by rev-
enue ruling, notice or other guidance pub-
lished in the Internal Revenue Bulletin.
In these cases, any retroactive amend-
ments will have to reflect the choices the
plan sponsor has already made in the op-
eration of the plan.  The following are ex-
amples where earlier operational compli-
ance is required.

1  Section 1465 of SBJPA generally re-
quires plans to be operated in compliance
with any provision of SBJPA that is effec-
tive before the first day of the first plan
year beginning on or after January 1,
1998 (or January 1, 2000, in the case of a
governmental plan), as of such provi-
sion’s effective date.

2  Section 401(m)(6)(A) requires cor-
rection of excess aggregate contributions
to § 401(m) plans to be accomplished
within 12 months of the end of the plan
year in which the contributions were
made.  Thus, to this extent, for example, a
sponsor of a § 401(m) plan will have to
operate the plan in a manner that satisfies
§ 401(a) as amended by SBJPA and any
retroactive amendments must reflect the
choices that the plan sponsor has already
made in the operation of the plan (for ex-
ample, the definition of highly compen-
sated employee).

3  Section 1.401(b)–1T(d)(1)(v) per-
mits a remedial amendment of a disquali-
fying provision that is integral to a quali-
fication requirement changed by SBJPA
(including § 414(u) and USERRA) to be
made retroactively effective only to the
first day on which the plan was operated
in accordance with the provision as
amended.

.07  Earlier plan amendment may be
required by law or regulation or by rev-
enue ruling, notice or other guidance
published in the Internal Revenue Bul-
letin.  In these cases plan sponsors may

August 18, 1997 54 1997–33  I.R.B.



not rely on the remedial amendment pe-
riod as a basis for making an amendment
retroactively effective.  The following are
examples where the remedial amendment
period may not be relied on as a basis for
making an amendment retroactively ef-
fective.

1  Except as provided in Rev. Proc.
97–9, 1997–2 I.R.B. 55, a plan sponsor
may not retroactively amend a § 401(k)
plan to adopt the alternative (“SIMPLE”)
method of satisfying the § 401(k) and §
401(m) nondiscrimination tests added by
§ 1422 of SBJPA.

2  As provided in § 417(e)(3)(B), the
present value of a distribution from a pre-
GATT plan that is made prior to the first
plan year beginning after December 31,
1999, and before a plan amendment ap-
plying the GATT changes to § 417(e)(3)
to the plan has been adopted and made ef-
fective generally must be determined
under the plan’s pre-GATT terms.

.08  Any amendment that would result
in an elimination or reduction of
§ 411(d)(6) protected benefits may not be
made retroactively effective unless
specifically permitted by law or regula-
tion or by revenue ruling, notice, or other
guidance published in the Internal Rev-
enue Bulletin.  

.09  Section 1431(b)(1) of SBJPA elim-
inated the family aggregation require-
ments of § 414(q)(6), effective for years
beginning after December 31, 1996.  Sec-
tion 1431(b)(2) of SBJPA also eliminated
the family aggregation requirement that
formerly applied under § 401(a)(17)(A),
effective for years beginning after De-
cember 31, 1996.  A plan’s family aggre-
gation provisions generally would be dis-
qualifying provisions under § 401(b)
because they would be integrally related
to a qualification requirement of the Code
that has been changed by SBJPA, effec-
tive before 1999.  In certain limited cir-
cumstances, the continued application of
the family aggregation rules in the opera-
tion of a plan could result in the loss of
qualified status.  The plan’s family aggre-
gation provisions also would then be dis-
qualifying provisions because they would
cause disqualification as a result of
SBJPA changes to the qualification re-
quirements effective before 1999.  Re-
gardless of whether a plan’s family aggre-
gation provisions are disqualifying
provisions because they are integrally re-

lated to SBJPA qualification changes or
because they would cause plan disqualifi-
cation, a plan amendment eliminating the
provisions will not violate the require-
ments of § 411(d)(6) provided the amend-
ment is effective no earlier than the first
day on which the plan was operated in ac-
cordance with the amendment, and in no
event earlier than the first day of the first
plan year beginning after December 31,
1996.

SECTION 7.  TIME FOR ADOPTING
CERTAIN AMENDMENTS RELATING
TO SECTION 415

For purposes of § 767(d)(3)(B) of
GATT, the date provided by the Secretary
for adopting plan amendments reflecting
the changes to § 415(b)(2)(E) is the last
day of the plan’s remedial amendment pe-
riod under section 6.04.  Moreover, as dis-
cussed in section 3.04, § 1449(d) of
SBJPA provides that an amendment ap-
plying specified GATT changes that was
adopted or effective before August 20,
1996, will be disregarded in applying §
767(d)(3)(A) of GATT, as modified by §
1449(a) of SBJPA, if that amendment is
repealed by another plan amendment that
is adopted no later than August 20, 1997.
Pursuant to this revenue procedure, a plan
amendment applying the amendments
made by § 767 of GATT which was
adopted or made effective on or before
August 20, 1996, also shall not be taken
into account in applying § 767(d)(3)(A)
of GATT as amended by § 1449(a) of
SBJPA, if the amendment is repealed by
another plan amendment that is adopted
on or before the last day of the plan’s re-
medial amendment period under section
6.04.  This relief will not fail to be avail-
able merely because a plan is not operated
in accordance with the repealing amend-
ment prior to the date specified in future
guidance.  The Service intends to issue
additional guidance concerning the GATT
and SBJPA changes to the limitations
under § 415(b) in the near future.

SECTION 8.  MINIMUM FUNDING
REQUIREMENTS

Section 412 provides minimum fund-
ing standards applicable to pension plans
that are or were qualified plans under §
401.  Section 1.412(c)(3)–1 provides rules
concerning the reasonable funding meth-
ods for defined benefit pension plans.

Section 1.412(c)(3)–1(d)(1)(i) provides
that, except as provided by the Commis-
sioner, a reasonable funding method does
not anticipate changes in plan benefits
that become effective, whether or not
retroactively, in a future plan year or that
become effective during a plan year but
after the first day thereof.  Section
412(c)(12), which was added by GATT,
provides that the funding method of a col-
lectively bargained plan described in
§ 413(a) (other than a multiemployer
plan) must anticipate benefit increases
scheduled to take effect during the term of
the collective bargaining agreement ap-
plicable to the plan.  Therefore, except to
the extent required by § 412(c)(12) or as
otherwise provided by the Commissioner,
in determining the minimum funding
standards for a defined benefit plan under
§ 412, amendments that become effective,
whether or not retroactively, in a future
plan year may not be anticipated, even
though the amendments are made before
the end of any applicable remedial
amendment period.  Contributions to a
defined benefit plan will be deductible
subject to the limitations of § 404, with
the § 412 minimum funding standards de-
termined without anticipating such future
amendments.

SECTION 9.  TERMINATING PLANS

A plan (including a master or proto-
type, regional prototype, or volume sub-
mitter plan) that is terminated after the ef-
fective date of changes in the
qualification requirements made by
SBJPA or GATT but before the date that
plan amendments would otherwise be re-
quired must be amended in connection
with the plan termination to comply with
the changes as of their effective date with
respect to the plan.  For this purpose, any
amendment that is adopted after the date
of plan termination in order to receive a
favorable determination letter will be con-
sidered as adopted in connection with the
plan termination.  In addition, annuity
contracts distributed from such termi-
nated plans also must meet all the applica-
ble requirements of SBJPA and GATT.  In
the case of changes in the qualification re-
quirements to which § 1465 of SBJPA ap-
plies, the operational compliance require-
ment of § 1465 must also be satisfied.
(See Notice 87–57, 1987–2 C.B. 368, and
Announcement 88–8, 1988–4 I.R.B. 32,
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which enunciated the same principles
with respect to plans that terminated be-
fore the amendment date described in
§ 1140 of TRA ’86.)  

SECTION 10.  PLANS WITH EX-
TENDED RELIANCE

As described above, the sponsor of a
plan that is entitled to extended reliance
on a favorable TRA ’86 letter may rely on
that letter until the earlier of the last day
of the last plan year commencing prior to
January 1, 1999, or the date established
for plan amendment by any legislation
that is effective after the date of the plan’s
letter.  A plan with extended reliance must
be amended by the last day of the first
plan year beginning on or after January 1,
1999, to the extent necessary to comply
with regulations or administrative guid-
ance of general applicability that has been
issued since the date of the plan’s favor-
able  TRA ’86 letter.  These amendments
must be made effective no later than the
first day of the first plan year beginning
on or after January 1, 1999, and no earlier
than the first day of the plan year in which
the amendments are adopted.  (But see
Rev. Rul. 94–76, 1994–2 C.B. 46, and
Rev. Rul. 96–48, 1996–40 I.R.B. 7.)  Also
see section 11, below, regarding preap-
proved plans.

SECTION 11.  DETERMINATION AND
OPINION LETTER PROGRAMS

.01  Effective with the date of enact-
ment of SBJPA or GATT, as applicable,
and until further notice is given, determi-
nation, opinion, notification, and advisory
letters, other than determination letters is-
sued for terminating plans, will not in-
clude consideration by the Service of any
amendments to the qualification require-
ments made by SBJPA or GATT, with the
following two exceptions.  First, determi-
nation letters will include consideration of
the changes made to § 401(a)(26) by
§ 1432 of SBJPA, which limited the ap-
plicability of § 401(a)(26) to defined ben-
efit plans and made certain other changes.
See Announcement 97–2, 1997–2, I.R.B.
62.  Second, determinations of leased em-
ployee status under § 414(n) will reflect
the “primary direction or control” test
under § 414(n)(2)(C), as amended by
§ 1454 of SBJPA, that replaces the former
“historically performed” test.  

.02  Until further notice is given, plans

(including master or prototype, regional
prototype, and volume submitter plans),
other than terminating plans, that include
provisions that reflect the SBJPA or
GATT amendments to the qualification
requirements will not be subject to ad-
verse letters by reason of the inclusion of
the provisions.  This will not preclude the
issuance of adverse letters for other rea-
sons, such as an impermissible elimina-
tion or reduction of § 411(d)(6) protected
benefits resulting from the adoption of
amendments for SBJPA or GATT.  How-
ever, favorable letters issued for plans,
other than terminating plans, may not be
relied upon with respect to whether the
plans satisfy the qualification require-
ments as amended by SBJPA or GATT.

.03  The Service will begin reviewing
both preapproved plans and individually
designed plans for compliance with the
qualification requirements as amended by
SBJPA and GATT as soon as possible
after the issuance of additional guidance
pertaining to the requirements of SBJPA.
Prior to that time, the Service intends to
publish procedures relating to the is-
suance of determination, opinion, notifi-
cation and advisory letters for plans that
take into account the requirements of
SBJPA and GATT.  The procedures are
also expected to include rules pertaining
to the required time for sponsors to amend
preapproved plans for SBJPA and GATT
and actions that may be required of
adopters of these plans. 

PART III.  TIME FOR AMENDING
SECTION 403(B) PLANS

SECTION 12.  SECTION 403(B)
PLANS

.01  SBJPA also made certain changes
that may require the amendment of tax-
sheltered annuity plans described in
§ 403(b) or annuity contracts purchased
under these plans.  The provisions of
§ 1465 of SBJPA apply with respect to
any plan or annuity contract that is re-
quired to be amended by any provision of
subtitle D of SBJPA.  Section 1465 thus
applies not only to qualified plans but also
to § 403(b) plans and annuity contracts
purchased under these plans. Therefore, if
a provision of subtitle D of SBJPA re-
quires an amendment to a § 403(b) plan or
an annuity contract purchased under the
plan, the amendment will not be required

to be made before the time described in
§ 1465 of SBJPA, provided the retroactive
amendment and operational compliance
requirements of § 1465 are satisfied.  For
this purpose, the time described in § 1465
with respect to a § 403(b) plan that is a
governmental plan will be treated as not
expiring before the last day of the first
plan year beginning on or after the 1999
legislative date, that is, the 90th day after
the opening of the first legislative session
beginning on or after January 1, 1999, of
the governing body with authority to
amend the plan, if that body does not
meet continuously.

.02  For example, § 1450(c)(1) of
SBJPA amended § 403(b)(1)(E) to pro-
vide that each contract purchased under a
§ 403(b) plan salary reduction agreement
must provide that elective deferrals made
under the contract may not exceed the an-
nual limit on elective deferrals under
§ 402(g)(1).  Prior to this amendment, the
§ 403(b) plan, not each contract, was re-
quired to provide this limitation.  Section
1450(c)(2) provides that this amendment
applies to years beginning after December
31, 1995, except a contract will not be re-
quired to meet any change in any require-
ment by reason of the amendment before
the 90th day after enactment of SBJPA
(that is, November 18, 1996).  Because
§ 1465 applies to any annuity contract
purchased under a § 403(b) plan, such a
contract is not required to be amended to
comply with § 1450(c)(1) before the first
day of the first plan year beginning on or
after January 1, 1998 (or, in the case of a
contract purchased under a § 403(b) plan
that is a governmental plan, the later of (i)
the first day of the first plan year begin-
ning on or after January 1, 2000, or (ii)
the last day of the first plan year begin-
ning on or after the 1999 legislative date),
provided the retroactive amendment and
operational compliance requirements of
§ 1465 are satisfied with respect to the
contract.   

SECTION 13.  EFFECTIVE DATE

This revenue procedure is effective Au-
gust 18, 1997.

DRAFTING INFORMATION

The principal author of this revenue
procedure is James Flannery of the Em-
ployee Plans Division.  For further infor-
mation regarding this revenue procedure,
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please contact the Employee Plans Divi-
sion’s taxpayer assistance telephone ser-
vice between the hours of 1:30 p.m. and 4
p.m. Eastern Time, Monday through
Thursday, by calling (202) 622-
6074/6075, or Mr. Flannery on (202) 622-
6214.  (These telephone numbers are not
toll-free numbers.)

26 CFR 601.105:  Examination of returns and
claims for refund, credit, or abatement; determina-
tion of correct tax liability.  

(Also Part I, § 42; 1.42–14.)

Rev. Proc. 97–42

SECTION 1. PURPOSE

This revenue procedure publishes the
amounts of unused housing credit carry-
overs allocated to qualified states under 
§ 42(h)(3)(D) of the Internal Revenue
Code for calendar year 1997.

SECTION 2. BACKGROUND

Rev. Proc. 92–31, 1992–1 C.B. 775,
provides guidance to state housing credit
agencies of qualified states on the proce-
dure for requesting an allocation of un-
used housing credit carryovers under §
42(h)(3)(D).  Section 4.06 of Rev. Proc.
92–31 provides that the Internal Revenue
Service will publish in the Internal Rev-
enue Bulletin the amount of unused hous-

ing credit carryovers allocated to quali-
fied states for a calendar year from a na-
tional pool of unused credit authority (the
National Pool).  This revenue procedure
publishes these amounts for calendar year
1997.

SECTION 3. PROCEDURE

The unused housing credit carryover
amount allocated from the National Pool
by the Secretary to each qualified state for
calendar year 1997 is as follows:

Qualified State Amount Allocated

Alabama $   77,659
Alaska 11,032
California 579,360
Colorado 69,480
Connecticut 59,503
Delaware 13,176
Florida 261,710
Georgia 133,636
Idaho 21,609
Illinois 215,311
Indiana 106,156
Iowa 51,833
Kansas 46,744
Maryland 92,180
Massachusetts 110,718
Michigan 174,364
Minnesota 84,656
Mississippi 49,361
Missouri 97,396

Nebraska 30,024
Nevada 29,133
New Hampshire 21,119
New Jersey 145,176
New York 330,500
North Carolina 133,090
Ohio 203,061
Oregon 58,230
Pennsylvania 219,109
Rhode Island 17,993
South Carolina 67,227
South Dakota 13,304
Texas 347,638
Utah 36,349
Vermont 10,705
Virginia 121,313
Washington 100,558

SECTION 4. EFFECTIVE DATE    

This revenue procedure is effective for
allocations of housing credit dollar
amounts attributable to the National Pool
component of a qualified state’s housing
credit ceiling for calendar year 1997.  

DRAFTING INFORMATION

The principal author of this revenue
procedure is Christopher J. Wilson of the
Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
For further information regarding this
revenue procedure, contact Mr. Wilson on
(202) 622-3040 (not a toll-free call).
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