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" 26 CFR 601.105 Examinatimn of returns and

claims for refund credit, or abatementdetermina-
tion of corred tax liability.

(Also Part |, 88 62, 162 267, 274 1.62-2,
1.162-171.267(a)-1 1.274-H, 1.274(d)-1.)

Rev. Proc. 96-64
SECTION 1. PURPOSE

This revene procedue updats Rev.
Proc 96-28 1996-1 C.B. 686, by pro-
viding rules unde which the amoun of
ordinay and necessar busines ex-
penss of an employes for lodging,
meal and incidentd expense or for
med ard incidentd expensse incurred
while traveling away from home will be
deeme substantiaté unde § 1.274-5T
of the temporay Income Tax Regula-
tions when a paya (the employe, its
agen or a third party) provides a per
diem allowane unde a reimbursement
or othe expeng allowan®@ arrangement
to pay for su expensesThis revenue
procedue also provides an optional
methal- for- employees~ and- self-
employal individuals to use in comput-
ing the deductibé coss of business
med and incidentd expenss paid or
incurred while travelig away from
home Use of a metha describé in this

revenie procedue is not mandatoy and
a taxpaye may use actua allowable
expense if the taxpaye maintairs ad-
equae records or othe suficient evi-
dene for prope substantiation This
revene procedue does not provide
rules unde which the amourn of an
employeés lodging expense will be
deeme substantiaté when a paya pro-
vides an allowane to pay for those
expense but not med amd incidental
expenses.

SECTION 2. BACKGROUND AND
CHANGES

.01 Sectim 162(3 of the Internal
Revene Code allows adeductio for all
the ordinay and necessar expenses
paid or incurred during the taxabk year
in carrying on ary trade or business.
Unde tha provision an employe or
self-employd individud may dedud¢ ex-
penss paid or incurred while traveling
away from home in pursut of a trade or
business Howeve, undeg § 262 no
portion of sud travd expense tha is
attributabé to personalliving, or family
expense is deductible.

.02 Sectin 274(d provides in part,
tha no deductia shal be allowed under
§ 162 for ary traveling expeng (includ-
ing meak and lodging while away from
homeg unles the taxpaye complies with
certan substantiatio requirements The
sectim furthe provides tha regulations
may prescrile that sone or all of the
substantiatio requiremerg do not apply
to an expeng tha does not exceel an
amoun prescribé by sud regulations.

.03 Sectin 1.274(d)-1(nof the regu-
lations in part grans the Commissioner
the authoriyy to prescrile rules relating
to reimbursemen arrangemerst or per
diem allowance for ordinaly ard neces-
saly expense paid or incurred while
traveling away from home Pursuah to
this grart of authoriyy, the Commis-
siong may prescrile rules unde which
such arrangemerst or allowances if in
accordane with reasonald busines
practice will be regarde (1) as equiva-
lent to substantiation by adequad
recorcs or othe suficient evidence of
the amoun of sud travd expenss for
purposs of § 1.274-5T(c) ard (2) as
satisfying the requiremerd of an ad-
equae accountilg to the employe of
the amoun of sud travd expenss for
purpose of § 1.274-5T(f).

.04 Sectiom 1.274-5T() grans the
Commissione the authorily to establish
a methal undeg which a taxpaye may
eled to use a specifial amourt for
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meals paid or incurred while travelingtion of such an allowance that relates tployee for lodging, meal, and incidental
away from home in lieu of substantiat-days of travel not substantiated. expenses or for meal and incidental
ing the actual cost of meals. .08 Section 1.62-2(h)(2)(i))(B) pro- expenses for travel away from home in
.05 For purposes of determining adwvides that if a payor pays a per diemconnection with the performance of ser-
justed gross income, § 62(a)(2)(A) al-allowance that meets the requirementgices as an employee of the employer,
lows an employee a deduction for ex-of § 1.62-2(c)(1), the portion, if any, of (2) reasonably calculated not to ex-
penses allowed by Part VI (§ 161 andhe allowance that relates to days ofeed the amount of the expenses or the
following), subchapter B, chapter 1 oftravel substantiated in accordance witlanticipated expenses, and
the Code, paid or incurred by the em§ 1.62-2(e), that exceeds the amount of (3) paid at or below the applicable
ployee in connection with the perfor-the employee’s expenses deemed subederal per diem rate, a flat rate or
mance of services as an employee undetantiated for such travel pursuant tetated schedule, or in accordance with
a reimbursement or other expense allowrules prescribed under § 274(d) andiny other Service-specified rate or

ance arrangement with a payor. § 1.274(d)-1(a) or § 1.274-5T(j), andschedule.

.06 Section 62(c) provides that anthat the employee is not required .02 Federal per diem rate.
arrangement will not be treated as ao return, is subject to withholding (1) General rule.The Federal per
reimbursement or other expense allowand payment of employment taxes. Segiem rate is equal to the sum of the
ance arrangement for purposes 0§§ 31.3121(a)-3, 31.3231(e)-3Federal lodging expense rate and the
§ 62(a)(2)(A) if it— 31.3306(b)-2, and 31.3401(a)-4. BeFederal meal and incidental expense

(1) does not require the employeecause the employee is not required t¢M&IE) rate for the locality of travel.
to substantiate the expenses covered hgturn this excess portion, the reasonableach of these rates for a particular
the arrangement to the payor, or period of time provisions of § 1.62—2(g)locality in the continental United States

(2) provides the employee with the(relating to the return of excess(*CONUS”) is set forth in Appendix A
right to retain any amount in excess ofamounts) do not apply to this portion.of 41 C.F.R., Chapter 301, as amended.
the substantiated expenses covered un- 09 Under § 1.62-2(h)(2)(i)(B)(4), See 41 C.F.R. Part 301-7 (1996), as
der the arrangement. the Commissioner may, in his or heramended, for specific rules regarding

Section 62(c) further provides that thegiscretion, prescribe special rules regardhese Federal rates. Each of these rates
substantiation requirements describefhg the timing of withholding and pay- is established by the Secretary of De-
therein shall not apply to any expense tenent of employment taxes on per dienfense for a particular nonforeign locality
the extent that, under the grant of regug|lowances. outside the continental United States
latory authority prescribed in § 274(d), 10 Section 5.04 contains a descripl OCONUS”) (including Alaska, Ha-
the Commissioner has provided thation of changes to the high-cost locali-waii, Puerto Rico, the Northern Mariana
substantiation is not required for suchijeg for purposes of section 5. Islan%s, and)thedpt;)ssEssions of th(fa
expense. ; nited States), and by the Secretary o

.07 Under 8§ 1.62-2(c)(1) a reim-anj 16.%2aglgalfi?ytc:hSa?Cttrlwoensar?{g&rgf)b;‘ 'gséjtate for a particular foreign OCONUS

bursement or other expense a”owam@mployee’s expenses of traveling awa%)Ca”tY- Each of these OCONUS rates is
i

®om home mav be deemed substantiPUPlished in the Per Diem Supplement
of § 62(c) if it meets the requirementsgiay under theyrevenue procedure if Ip the Standardized Regulations (Gov-

of business connection, substantiatio ayor pays a per diem amount for th€rnment Civilians, Foreign Areas). See,

and returning amounts in excess Opmplovee’s lodging, meal, and incidentaf-9- Maximum Travel Per Diem Allow-

o that i | oo | thanthe ances for Foreign Areas, PD Supplement
Section 1.62-2(e)(2) specifically pro- penses at 13 equa ess ‘hanhe

. ) . “amount of the Federal per diem for the382, issued March 1, 1996.
vides that substantiation of certain bUS'TocaIity of travel for the day (or part of (2) Locality of travel. The term

ness expenses in accordance with rulgge day) “locality of travel” means the locality
prescribed under the authority of ] ; where an employee traveling away from
§ 1.274(d)-1(a) or 1.274-5T(j) will be Ojiz aCnf:jaréggg é?ari?;/actt&qstht rg;/()elrf&gjﬁome in connection with the perfor-
treated as substantiation of the amoura'mc’edure dbes not provide rules undemnance of services as an employee of the
of such expenses for purposes of,: .employer stops for sleep or rest.
§ 1.62-2. Under § 1.62-2(f)(2), themggiggtgipgrq]soegnbviﬁfbgnd:enr]r?elzyesig- (3) Incidental expensesThe term
Commissioner may prescribe rules undeétantiated when a pavor provides ar;incidental expenses” includes, but is
bayor b ot limited to, expenses for laundry,

which an arrangement providing PeTallowance to pay for those expenses but

d|9m allowances.wnl be treated as S.at'shot meal and incidental expenses. cleaning and pressing of clothing, and
fying the requirement of returning fees and tips for services, such as for
amounts in excess of expenses, eVeSECTION 3. DEFINITIONS porters and baggage carriers. The term
though the arrangement does not require “incidental expenses” does not include

the employee to return the portion of .01 Per diem allowance.The term taxicab fares or the costs of telegrams or
such an allowance that relates to days dper diem allowance” means a paymenttelephone calls.

travel substantiated and that exceeds thénder a reimbursement or other expense .03 Flat rate or stated schedule.
amount of the employee’'s expensedllowance arrangement that meets thgl) In general. Except as provided in
deemed substantiated pursuant to rulggequirements specified in § 1.62-2(c)(1kection 3.03(2), an allowance is paid at
prescribed under § 274(d), provided thénd that is a flat rate or stated schedule if it is
allowance is reasonably calculated not (1) paid with respect to ordinary provided on a uniform and objective
to exceed the amount of the employee'snd necessary business expenses ihasis with respect to the expenses de-
expenses or anticipated expenses and tharred, or which the payor reasonablyscribed in section 3.01. Such allowance
employee is required to return any poranticipates will be incurred, by an em-may be paid with respect to the number



of days away from home in connectionexpenses that is deemed substantiatéederal M&IE rate for any locality of

with the performance of services as affior each calendar day (or part of thetravel OCONUS. A payor that uses
employee or on any other basis that isalendar day, see section 6.04) is equaiither (or both) of these special rates
consistently applied and in accordancéo the lesser of the per diem allowancevith respect to an employee must use
with reasonable business practice. Thu$or such day or the amount computed ahe special rate(s) for all amounts sub-
for example, an hourly payment to covethe Federal M&IE rate for the locality ject to section 4.02 paid to that em-
meal and incidental expenses paid to §f travel for such day (or part of suchpgyee for travel away from home

pilot or flight attendant who is traveling 9@, See section 6.04). A per diemyinin CONUS and/or OCONUS, as the
away from home in connection with the@llowance is treated as paid only foloaqe may be, during the calendar year.
performance of services as an employe@eaI and incidental expenses if (1) th imilarly, an employee or self-employed
is an allowance paid at a flat rate oPaYor pays the employee for actua ndividual that uses either (or both) of

stated schedule. Likewise, a paymen(i3Xpenses for lodging based on rece'ptt%ese special rates must use the special

based on the number of miles travele(%tlg\%gzdtgg fgﬁgﬁ,zy% (k?%dth?s)p%grrate(s) for all amounts computed pursu-
(e.g, cents per mile) to cover meal and X

AT : ayor pays the actual expenses for lod"t © sgct.ion 4.03 for travel away from
incidental expenses paid to an over—thq%gydirgczy to the providgr of the lodg- Nome within CONUS and/or OCONUS,

road truck driver who is traveling awaying (4) the payor does not have &S the case may be, during the calendar

from home in co_nnectlon with the Per-reasonable belief that lodging expense¥ear.
formance of services as an employee igere or will be incurred by the em- (3) Periodic rule. A payor de-
an allowance paid at a flat rate or state@loyee, or (5) the allowance is computedscribed in section 4.04(1) may compute
schedule. on a basis similar to that used inthe amount of the employee’s expenses
(2) Limitation. For purposes of this computing the employee’s wages othat is deemed substantiated under sec-
revenue procedure, an allowance that igther compensation (e.g., the number afon 4.02 periodically (not less fre-
computed on a basis similar to that usefours worked, miles traveled, or pieceguently than monthly), rather than daily,
in computing the employee’s wages oroduced). by comparing the total per diem allow-
other compensation ( e.g., the number of -03 Optional method for meals only gnce paid for the period to the sum of
hours worked, miles traveled, or piecegleéduction.In lieu of using actual ex- the amounts computed at the Federal
produced) does not meet the busined¥€nses, employees and self-employeghe\e rate(s) for the localities of travel
connection requirement of § 1.62-2(d)individuals, in computing the amounts, e qavs (or partial days, see section
is not a per diem allowance, and is nogllowable as a deduction for ord|nary6_o4) the employee is away from home
paid at a flat rate or stated schedule2nd necessary meal and incidental ®Huring the period. For example, assume
unless, as of December 12, 1989, (a) thBENSes paid or incurred for travel away, employee in the transportatic,)n indus-

allowance was identified by the payorfom home, may use an amount COMe | travels awav from home within

by specifically identifying the amount of locality of travel for each calendar day SONUS on 17 days (ncuding partal
the allowance, or (b) an allowance com{0r part thereof, see section 6.04) th@'ays under section 6.04) during a calen-
puted on that basis was commonly use@Mployee or self-employed individual isdar month and receives a per diem
in the industry in which the employee is2Way from home. Such amount will be@llowance only for meal and incidental

X i from a payor that uses the

employed. See § 1.62—2(d)(3)(ii). deemed substantiated for purposes ¢Xpenses )
ploy (@) paragraphs (b)(2) (travel away fromspecial rule under section 4.04(2). The
SECTION 4. PER DIEM home) and (c) of § 1.274-5T, provided@mount deemed substantiated under
SUBSTANTIATION METHOD the emp|oyee or Se|f-emp|0yed indi-SeCtlon 4.02 is equal to the lesser of

. vidual substantiates the elements ofhe total per diem allowance paid for
.01 Per diem allowancelf a payor time, place, and business purpose of th&e month or $612 (17 days at $36 per

pays a per diem allowance in lieu oftravel expenses in accordance with thos@ay).

reimbursing actual expenses for lodgingregulations. (4) Transportation industry de-
meal, and incidental expenses incurred .04 Special rules for transportation fined. For purposes of this section 4.04,
or to be incurred by an employee forindustry. an employee or self-employed individual

travel away from home, the amount of (1) In general. This section 4.04 is “in the transportation industry” only
the expenses that is deemed substantipplies to (a) a payor that pays a peif the employee’s or individual's work
ated for each calendar day (or part ofiem allowance only for meal and inci-(a) is of the type that directly involves
the calendar day, see section 6.04) igental expenses for travel away fronmoving people or goods by airplane,
equal to the lesser of the per diemhome as described in section 4.02 to abarge, bus, ship, train, or truck, and (b)
allowance for such day or the amounemployee in the transportation industryregularly requires travel away from
computed at the Federal per diem ratgr (b) an employee or self-employedhome which, during any single trip
for the locality of travel for such day (or individual in the transportation industry away from home, usually involves travel
part of such day, see section 6.04).  who computes the amount allowable aso localities with differing Federal

.02 Meals only per diem allowance.a deduction for meal and incidentalM&IE rates. For purposes of the preced-
If a payor pays a per diem allowanceexpenses for travel away from home iring sentence, a payor must determine
only for meal and incidental expenses iraccordance with section 4.03. that an employee or a group of employ-
lieu of reimbursing actual expenses for  (2) Rates.A taxpayer described in ees is “in the transportation industry”
meal and incidental expenses incurred csection 4.04(1) may treat $36 as thdyy using a method that is consistently
to be incurred by an employee for traveFederal M&IE rate for any locality of applied and in accordance with reason-
away from home, the amount of thetravel in CONUS, and/or $40 as theable business practice.



SECTION 5. HIGH-LOW
SUBSTANTIATION METHOD

such day or the amount computed at theate applies, it is applied as if it were
rate set forth in section 5.02 for thethe Federal per diem rate for the local-
locality of travel for such day (or part of ity of travel. For purposes of applying
.01 General rule.If a payor pays & such day, see section 6.04). This highthe high-low substantiation method, the
per diem allowance in lieu of reimburs-low substantiation method may be useg¢tederal M&IE rate shall be treated as
ing actual expenses for lodging, mealin lieu of the per diem substantiationg4q for a high-cost locality and $32 for
and_ incidental expenses incurred or tenethod provided in section 4.01, butany other locality within CONUS.
be incurred by an employee for travelmay not be used in lieu of the meals ] B
away from home and the payor uses thenly substantiation method provided in -03 High-cost localities. The follow-
high-low substantiation method de-section 4.02 or 4.03. ing localities have a Federal per diem
scribed in this section 5 for travel within .02 Specific high-low ratesThe per rate of $138 or more for all or part of
CONUS, the amount of the expensesliem rate set forth in this section 5.02the calendar year, and are high-cost
that is deemed substantiated for eacts $166 for travel to any “high-cost localities for all of the calendar year or
calendar day (or part of the calendatocality” specified in section 5.03, or the portion of the calendar year speci-
day, see section 6.04) is equal to th&109 for travel to any other locality fied in parenthesis under the key city
lesser of the per diem allowance forwithin CONUS. Whichever per diem name:

Key city

Arizona
Grand Canyon

Phoenix/Scottsdale
(October 1-May 14)

California
Gualala/Point Arena
Los Angeles

Palo Alto/San Jose

San Francisco

South Lake Tahoe

Yosemite Nat'| Park
(April 1-October 31)

Colorado
Aspen
(January 15-March 31)
Keystone/Silverthorne
Steamboat Springs
(December 1-March 31)
Telluride
Valil
(November 1-March 31)

District of Columbia
Washington, D.C.

Florida
Key West

lllinois
Chicago

Indiana
Nashville
(June 1-October 31)

Maine
Bar Harbor
(July 1-September 14)

Maryland
Ocean City
(May 1-September 30)

County and other defined location

All points in the Grand Canyon National Park and Kaibab National Forest within
Coconino County
Maricopa

Mendocino

Los Angeles, Kern, Orange, and Ventura Counties; Edwards Air Force Base; Naval
Weapons Center and Ordnance Test Station, China Lake

Santa Clara

San Francisco

El Dorado
Mariposa

Pitkin

Summit
Routt

San Miquel
Eagle

Washington, D.C.; the cities of Alexandria, Falls Church, and Fairfax, and the coun-
ties of Arlington, Loudoun, and Fairfax in Virginia; and the counties of Montgomery
and Prince Georges in Maryland

Monroe
Du Page, Cook, and Lake

Brown

Hancock

Worcester



Key city
Saint Michaels

Massachusetts
Boston
Cambridge/Lowell
Hyannis
(July 1-September 30)
Martha’s Vineyard/Nantucket

Michigan
Leland
(May 1-September 30)
Mackinac Island
(June 1-September 30)

Nevada
Incline Village
Stateline

New Jersey
Atlantic City
(April 1-November 30)
Ocean City/Cape May
(May 15-September 30)

New Mexico
Santa Fe
(May 1-October 31)

New York
New York City

White Plains

North Carolina
Duck/Outer Banks
(May 1-September 30)
Ohio
Sandusky
(May 1-September 30)
Pennsylvania
Chester/Radnor
Philadelphia

Rhode Island
Newport/Block Island
(May 1-October 14)

Utah
Bullfrog
(April 1-October 31)
Park City
(December 1-March 31)
Virginia
Virginia Beach
(May 1-September 30)
Wintergreen

Wisconsin
Wisconsin Dells
(June 1-September 14)

Wyoming
Jackson
(June 1-October 14)

County and other defined location
Talbot

Suffolk
Middlesex
Barnstable

Dukes and Nantucket

Leelanau

Mackinac

Incline Village
Douglas

Atlantic

Cape May

Santa Fe

The boroughs of Bronx, Brooklyn, Manhattan, Queens, and Staten Island; Nassau anc
Suffolk Counties
Westchester

Dare

Erie

Delaware
Philadelphia; city of Bala Cynwyd in Montgomery County

Newport and Washington

Garfield

Summit

Virginia Beach, Norfolk, Portsmouth and Chesapeake

Nelson

Columbia

Teton



.04 Changes in high-cost localities. determining the amount of expenses .05 Application of the 50-percent
The list of high-cost localities in sectiondeemed substantiated under section 4.Qilmitation on meal expense®hen a per
5.03 of this Revenue Procedure differ®r 5.01. diem allowance is paid only for meal
from the list of high-cost localities in .03 Federal per diem or M&IE rate. and incidental expenses or when an
section 5.03 of Rev. Proc. 96-28. TheéA payor is not required to reduce theamount for meal and incidental expenses
following localities have been added toFederal per diem rate or the Federak computed pursuant to section 4.03, an
the list of high-cost localities: Saint M&IE rate for the locality of travel for amount equal to the lesser of the per
Michaels, Maryland: Chester/Radnormeals provided in kind, provided thegiem allowance for each calendar day
Pennsylvania; and Block Island, Rhodd@Y0r has a reasonable belief that megt, hart of the calendar day, see section
Island. The portion of the year for2nd incidental expenses were or will be5 g4y or the Federal M&IE rate for the
which the following are high-cost locali- |nchreF():i bthhe efrr;ﬁlml/:eed | di locality of travel for such day (or part of
ties has been changed: Yosemite Nadr.M &Iléorr?atle(z)nlgursueante tgr?hepege d'gglsuch day, see section 6.04) is treated as
tional Park, California (April 1-October Travel Regulétions in determining the@ €xpense for food and beverages.
31); Steamboat Springs, Colorado (De '

. Federal per diem rate or the Feder YVhep a per diem aI.Iovyance is paid for
cember 1-March 31); Telluride, Colo- P alodgmg, meal, and incidental expenses,

) M&IE rate for the locality of travel, the
rado (all year); Valil, Colorgdo (Novem- ¢ applicable Federal M&IE rate is the payor must treat an amount equal to
ber 1-March 31); Ocean City/Cape Maygyailable for a full day of travel from the Federal M&IE rate for the locality
New Jersey (May 15-September 30)12:01 a.m. to 12:00 midnight. For pur-of travel for each calendar day (or part
Santa Fe, New Mexico (May 1-Octoberposes of determining the amoun®f the calendar day, see section 6.04)
31). The following localities have beendeemed substantiated under section 4 &€ employee is away from home as an
removed from the list of high-cost lo-5 with respect to partial days of travelexpense for food and beverages. For
calities: Gulf Shores, Alabama; Santaaway from home, either of the following purposes of the preceding sentence,
Barbara, California; Boulder, Colorado,methods may be used to prorate thehen a per diem allowance for lodging,
and Denver, Colorado; Bridgeport/Federal M&IE rate to determine themeal, and incidental expenses for a full
Danbury, Connecticut; Naples, Florida;Federal per diem rate or the Federadiay of travel is paid at a rate that is less
Rockport, Maine; Annapolis, Maryland, M&IE rate for the partial days of travel: than the Federal per diem rate for the
and Baltimore, Maryland; Detroit, (1) Such rate may be prorated Usiocality of travel, the payor may treat an
Michigan, and Traverse City, Michigan;ing the method prescribed by the Fedamount equal to 40 percent of such per
Newark, New Jersey, Parsippany/Dovergral Travel Regulations. Currently thegiem allowance for a full day of travel
New Jersey, and Princeton/Trenton, Newrederal Travel Regulations allow one-g the Federal M&IE rate for the local-
Jersey; Lake Placid, New York; Craterfourtf]} of th?] apﬁlicable Feder?l rI]\/I&(le ity of travel.
Lake/Klamath Falls, Oregon; Valleyrate for each 6-hour quarter of the day .
Forge/Malvern, Pennsylvgnia; Prov)i/-(i.e., midnight to 6 a.m., 6 a.m. to noon,d .06 Nofdouble reimbursement or. de-
dence, Rhode Island; Myrtle Beachnoon to 6 p.m., and 6 p.m. to midnightyduction. If a payor pays a per diem
South Carolina. during any portion of which the em- allowance in lieu _of relmbursmg_ac_tual
.05 Specific limitation. A payor that Ployee or self-employed individual is exlpenses for Iod?mg, melal, a(ljnc_l 'Ug'de”;
uses the high-low substantiation methodaveling away from home in qonnectlonta expenses or for meal and incidenta
with respect to an employee must usdith the performance of services as ai®XpPenses in accordance with section 4
that method for all amounts paid to tha€mployee or self-employed individual;0r 5, any additional payment with re-
employee for travel away from homeOf spect to such expenses is treqteq as paid
within CONUS during the calendar year.  (2) Such rate may be prorated usunder a nonaccountable plan, is included
However, with respect to that employeeind any method that is consistentlyin the employee’s gross income, is re-
the payor may still reimburse actua/@Pplied and in accordance with reasonported as wages or other compensation
expenses or use the meals only per die@Ple business practice. For example, ibn the employee’s Form W-2, and is
method described in section 4.02 for an@@" e€mployee travels away from homesubject to withholding and payment of
travel away from home, and may usdfom 9 a.m. one day to 5 p.m. the nexiemployment taxes. Similarly, if an em-
the per diem substantiation method deday. @ method of proration that results irployee or self-employed individual com-
scribed in section 4.01 for anyan amount equal to 2 times the Federglutes the amount allowable as a deduc-

OCONUS travel away from home. M&IE rate will be treated as being in tion for meal and incidental expenses

accordance with reasonable businedsr travel away from home in accor-
SECTION 6. LIMITATIONS AND practice (even though only 1% times thelance with section 4.03 or 4.04, no
SPECIAL RULES Federal M&IE rate would be allowed other deduction is allowed to the em-

~under the Federal Travel Regulations)ployee or self-employed individual with
.01 In general. The Federal per diem Similarly, if a self-employed individual respect to such expenses. For example,
rate and the Federal M&IE rate de-travels away from home from 7 p.m.assume an employee receives a per diem
scribed in section 3.02 for the locality ofone day to 9 p.m. the next day, aallowance from a payor for lodging,
travel will be applied in the same man-method of proration that results in anmeal, and incidental expenses or for
ner as applied under the Federal Traveimount equal to 1% times the Federaineal and incidental expenses incurred
Regulations, 41 C.F.R. Part 301-7&IE rate will be treated as being in while traveling away from home. During
(1996), except as provided in sectiongccordance with reasonable busineghat trip, the employee pays for dinner
6.02 through 6.04. practice (even though only 1v4 times thdor the employee and two business asso-
.02 Federal per diem rateA receipt Federal M&IE rate would be allowed ciates. The payor reimburses as a busi-
for lodging expenses is not required inunder the Federal Travel Regulations)ness entertainment meal expense the



meal expense for the employee and thMM&IE rate is $34, and the employeeForm 2106, Employee Business Ex-
two business associates. Because tlseibstantiates 3 full days of businespenses, the deemed substantiated portion
payor also pays a per diem allowance ttravel. The requirement to return excessf the per diem allowance received from
cover the cost of the employee’s mealsamounts will be treated as satisfied ifthe payor, and includes in gross income
the amount paid by the payor for thethe employee is required to returnthe portion (if any) of the per diem
employee’s portion of the business enwithin a reasonable period of time (asgllowance received from the payor that
tertainment meal expense is treated eadefined in § 1.62-2(g)) the portion of oxceeds the amount deemed substanti-
paid under a nonaccountable plan, i¢he allowance that is attributable to theyiaq  see § 1.274-5T(f)(2)(iii). How-
reported as wages or other compensatich unsubstantiated days of travel ($80)eyer for purposes of claiming this item-
on the employee's Form W-2, and iseven though the employee is not reyqq'qeqyction with respect to meal and
subject to withholding and payment ofquired to retumn the portion of the ;. jeni expenses, substantiation of the
employment taxes. allowance ($18) that exceeds the amountmount of the expénses is not required
07 Related pal’tieS. Sections 401, Of the employee’s expenses deemed su -the emp'oyee iS C|aiming a deduction
4.02, 4.04 (to the extent it relates toStantiated under section 4.02 ($102) fof, - 5" 2110 or less than the amount
section 4.02), and 5 of this revenudhe 3 substantiated days of travel. How- omputed under section 4.03 minus the
procedure will not apply in any case in®ver, the $18 excess portion of thé:mo?mt deemed substantiated under sec-
which a payor and an employee aréllowance is treated as paid under & 4.02 and section 7 01. The itemized
related within the meaning of § 267(b),nonaccountable plan as discussed in segog Hean seg_lon ol 5’30' emize
but for this purpose the percentage ofion 7.04. eduction Is subject to the S0-percent

ownership interest referred to in .03 An employee is not required tolimitation on r_neal .and entertainment

§ 267(b)(2) shall be 10 percent. include in gross income the portion of aéxpenses provided in § 274(n) and the
per diem allowance received from a2-percent floor on miscellaneous item-

SECTION 7. APPLICATION payor that is less than or equal to thdézed deductions provided in § 67.

amount deemed substantiated under the .06 An employee who does not re-
_ 01 If the amount of travel expensesules provided in section 4 or 5 if theceive a per diem allowance for meal and
is deemed substantiated under the rulesmployee substantiates the businesacidental expenses may deduct an
provided in section 4 or 5, and thetravel expenses covered by the per dieramount computed pursuant to section
employee actually substantiates to th@jlowance in accordance with sectior.03 only as an itemized deduction. This
payor the elements of time, place, angz.01. See § 1.274-5T(f)(2)(i). In addi-itemized deduction is subject to the
business purpose of the travel expensefn, such portion of the allowance is50-percent limitation on meal and enter-
in accordance with paragraphs (b)(2kreated as paid under an accountabl@inment expenses provided in § 274(n)
(travel away from home) and (c) (otherpjan, is not reported as wages or othesnd the 2-percent floor on miscellaneous
than subparagraph (2)(iii)(A) thereof) ofcompensation on the employee’s Fornmtemized deductions provided in § 67.
§ 1.274-5T, the employee is deemed tQv—2, and is exempt from the withhold- o7 A self-employed individual may
satisfy the adequate accounting requirng and payment of employment taxesgeduct an amount computed pursuant to
ments of § 1.274-5T(f) as well as thesee § 1.62-2(c)(2) and (c)(4). section 4.03 in determining adjusted
requirement to substgr_ltlate b_y adequate 04 An employee is required to in'gross incbme under § 62(a)(1). This
records or other sufficient evidence forclude in gross income only the portiongeduction is subject to the 50-p.ercent
purposes of § 1.274-5T(c). See § 1.62of the per diem allowance received fromjmitation on meal and entertainment
2(e)(1) for the rule that an arrangemen payor that exceeds the amount deeme§penses provided in § 274(n).

must require business expenses to bbstantiated under the rules provided in e
substantiated to the payor within a reasection 4 or 5 if the employee substanti- 08 1f ‘a payors reimbursement or

. ; . other expense allowance arrangement
sonable period of time. ates the business travel expenses co P g

- ; O¥Vidences a pattern of abuse of the rules

.02 An arrangement providing perered by the per diem allowance ingt g 62(c) and the regulations thereun-
diem allowances will be treated as satisaccordance with section 7.01. Se er, all payments under the arrangement
fying the requirement of 8§ 1.62-2(f)(2) 8 1.274-5T(f)(2)(ii). In addition, the ex- iII1be treated as made under a nonac-
with respect to returning amounts incess portion of the allowance is treate ountable plan. Thus, such payments are
excess of expenses if the employee ias paid under a nonaccountable plan, Scluded in th.e embloyee’s gross in-
required to return within a reasonableeported as wages or other compensatio&bme are reported as wages or other
period of time (as defined in § 1.62—on the employee’s Form W-2, and iscompénsation on the employee’'s Form
2(g)) any portion of such an allowancesubject to withholding and payment ofW_2 and are subject to withholding and
that relates to days of travel not substanemployment taxes. See § 1'62_payrﬁent of employment taxes. See
tiated, even though the arrangemen2(c)(3)(ii), (c)(5), and (h)(2)(i)(B). 1.62-2(c)(3), (c)(5), and (h)(2) '
does not require the employee to return .05 If the amount of the expenses tha? ' ' ’ ’
the portion of such an allowance thais deemed substantiated under the ruleSccTiON 8. WITHHOLDING AND
relates to days of travel substantiategrovided in section 4.01, 4.02, or 5 iSpAYMENT OF EMPLOYMENT
and that exceeds the amount of théess than the amount of the employee'saxgs.
employee’s expenses deemed substanbusiness expenses for travel away from
ated. For example, assume a payor prdiome, the employee may claim an item- .01 The portion of a per diem allow-
vides an employee an advance per dietfized deduction for the amount by whichance, if any, that relates to the days of
allowance for meal and incidental ex-the business travel expenses exceed theisiness travel substantiated and that
penses of $200, based on an anticipateamount that is deemed substantiateégxceeds the amount deemed substanti-
5 days of business travel at $40 per daprovided the employee substantiates alited for those days under section 4.01,
to a locality for which the Federal the business travel expenses, includes @h02, or 5 is subject to withholding and



payment of employment taxes. Sedrom home at a rate of 120 percent ofSocial Security Contribution and
§ 1.62-2(h)(2)(i)(B). the Federal per diem rate for the locali-Benefit Base

.02 In the case of a per diem allow-ties to which the employee travels. The Under authority contained in the
ance paid as a reimbursement, the exemployer does not require the employe% ial S . IAy “th : A i~ h
cess described in section 8.01 is subjetd return the 20 percent by which the2%'® _ecurltyS ct I(t e Act’), dt €
to withholding and payment of employ-reimbursement for those expenses exzOmmissioner, Social Security Admin-
ment taxes in the payroll period inceeds the Federal per diem rate. Th t;an'gr::é haSSSgeéem;nedd argj arl;nounzced
which the payor reimburses the ex-employee substantiates 6 days of trav P .h. h 46, dated October 25,
penses for the days of travel substantiaway from home: 2 days in a locality in .996) that the contrlt_)utlon _an_d bene-
ated. See § 1.62-2(h)(2)(i)(B) which the Federal per diem rate is $104t @€ for remuneration paid in 1997,

.03 In the case of a per diem allow-and 4 days in a locality in which the and bslelf—employgwn_t Income earned n
ance paid as an advance, the exce$®deral per diem rate is $125. Th%aGXF?meO years beginning in 1997 is
described in section 8.01 is subject t@mployer reimburses the employee $840-""-""
withholding and payment of employ-for the 6 days of travel away from home.qq_| an”
ment taxes no later than the first payrol(2 x (120% x $100) + 4 x (120% X gyce
period following the payroll period in $125)), and does not require the em-
which the days of travel with respect toployee to return the excess payment of General. The 1997 “old-law” contri-
which the advance was paid are substai$140 ((2 days x $20 ($1266100) + 4 bution and benefit base is $48,600. This
tiated. See § 1.62-2(h)(2)()(B) If days x $25 ($156$125)). For the pay- is the base that would have been effec-
some or all of the days of travel withroll period in which the employer reim- tive under the Act without the enactment
respect to which the advance was paitiurses the expenses, the employer must the 1977 amendments. The base is
are not substantiated within a reasonableithhold and pay employment taxes orcomputed under section 230(b) of the

Contribution and Benefit

period of time and the employee doe$140. See section 8.02. Act as it read prior to the 1977 amend-
not return the portion of the allowance ments.

that relates to those days within aSECTION 9. EFFECT ON OTHER The “old-law” contribution and ben-
reasonable period of time, the portion oPOCUMENTS efit base is used by:

the allowance that relates to those days T _ (a) the Railroad Retirement program
is subject to withholding and paymentsegs(\j/' fgrr(:)ce. r ?j?eris alllf’)wgenrc?gsy pilijgetrtp determine certain tax liabilities and
of employment taxes no later than th(nlen employee on or after January 1 199?)er Il benefits payable under that pro-
first payroll period following the end of ' gram to supplement the tier | payments

. with respect to lodging, meal, and inci-2 . ; .
the reasonable period. See § 1.62 ; hich correspond to basic Social Secu-
2(M)2))(A). dental expenses or with respect to me VYty benefits,

. and incidental expenses paid or incurre . .
.04 In the case of a per diem aIIOW'for travel while a\F/)vay frorg home on or (b) thg Pension Benef|t Guaranty
ance only for meal and incidental ex- orporation to determine the maximum

penses for travel away from home pai(f)l;ti:)r‘]]%ﬁltﬁg t%];a zgmgzuﬁ?i"g\)/\:a%?épgse mount of pengion guaranteed under .the
to an employee in the transportatiorlj ; o aEmployee Retirement Income Security

industry by a payor that uses the rule i eduction, for meal and incidental X1 ot (as stated in section 230(d) of the
section 4.04(3), the excess of the pe

enses paid or inc_urr(_ec_i by an employeg\ct)
diem allowance paid for the period over, r self-employed ‘individual for travel

while away from home on or after (c) Social Security to determine a

the amount deemed substantiated for th\fanuary 1. 1997 year of coverage in computing the spe-
period under section 4.02 (after applying ' ' cial minimum benefit, as described ear-
section 4.04(3)), is subject to withhold-DRAFTING INFORMATION lier, and

ing and payment of employment taxes (d) Social Security to determine a

no later than the first payroll period The principal author of this revenueyear of coverage (acquired whenever
following the payroll period in which Procedure is Edwin B. Cleverdon of theggrnings equal or exceed 25 percent of
the excess is computed. See § 1.620ffice of Assistant Chief Counsel (In-the “old-law” base for this purpose
2(h)(2)()(B)@). come Tax and Accounting). For furthergnyy) in computing benefits for persons
.05 For example, assume that an eninformation regarding this revenue proyyho are also eligible to receive pensions
ployer pays an employee a per dieng€dure, contact Mr. Cleverdon on (202)y55ed on employment not covered under
allowance to cover business expense&22—-4920 (not a toll-free call). section 210 of the Act.
for meals and lodging for travel away




