Section 4371.—Imposition of Tax Court's view of the dormant Commerce Clause’sBysiness Machines Corporation (IBM)

scope cannot govern Export Clause interpretatioréhipS products that it manufactures in
Ct.D. 2060 (_:f. Richfield Oil Corp.v. State Bd. of Equaliza- the United States to numerous foreign
tion, 329 U. S. 69, 75-76.

(c) While one may questioihames & Merseg ~ Subsidiaries and insures those shipments
finding that a tax on policies insuring exports isagainst loss. When the foreign subsid-
functionally the same as a tax on exportatioqary makes the shipping arrangements,

itself, the Government apparently has chosen n P ;
No. 95-591 to do so here. Under the principles that animat(()e[he SUbSIdlary often places the insurance

the policy of stare decisisthe Court declines to With @ foreign carrier. When it does,
UNITED STATES, PETITIONER v. overrule Thames & Mersey long-standing prece- both IBM and the subsidiary are listed

SUPREME COURT OF THE UNITED
STATES

INTERNATIONAL BUSINESS dent, which has caused no uncertainty in commeras beneficiaries in the policy.
MACHINES CORPORATION ;;2' g;gg; transactions, on a theory not argued by |gM filed federal excise tax returns
o , for the years 1975 through 1984, but
- (d) This Court's recent Import-Export Clause . !
[517 U.5.—] cases do not require thathames & Merseyoe reported no liability under § 4371. The

overruled. Meaningful textual differences thatlRS audited IBM and determined that
ON L%IQI'LESFS'?EFIRI’EE%%AL?FLJ%JHE should not be overlooked exist between the Exporthe premiums paid to foreign insurers

Clause and the Import-Export Clause. In finding
APPEALS FOR THE FEDERAL the assessments Michelin Tire Corp.v. Wages were taxable under § 4371 and that

CIRCUIT 423 U.S. 276, andDepartment of Revenue of.IBM_as a named benef!C|ary of the

Wash. v. Association of Wash. Stevedoring Gos.insurance policies—was liable for the

June 10, 1996 435 U. S. 734, valid, the Court recognized that thdax. The IRS assessed a tax against IBM
Import-_Expo_rt Clause's absolute ban on “Impostsior each of those years.

Syllabus or Duties is not a ban on every tax. Because g\, haig the assessments and filed

impost and duty are thus narrower terms than tax, . ; .

Pursuant to § 4371 of the Internal Revenue particular state assessment might be beyond th€fund claims, which the_ !RS denied.
Code, respondent International Business Machindgport-Export Clause’s reach, while an identical BM then commenced suit in the Court
Corporation (IBM) paid a tax on insurance premi-federal assessment might be subject to the Expogf Federal Claims, contending that ap-
ums remitted to foreign insurers to cover ship-Clause. The word “Tax” has a common, a”dglication of § 4371 to policies insuring
ments of goods to its foreign subsidiaries. Wherusually expansive, meaning that should not b t shi t iolated the E +
its refund claims were denied, IBM filed suit in ignored. The Clauses were also intended to sen/S €xport shipments violated the Expor
the Court of Federal Claims, contending thadifferent goals. The Governments policy argu-Clause. The focus of the suit was this
§ 4371's application to policies insuring exportment—that the Framers intended the ExporCourt’s decision inThames & Mersey
sﬁipments_l\_/iolatethhe Eﬁp(ﬁrtbCIeIiuze, Wh,l\Ch Ttate§|ause to ?I?YFOWLyta”e;{iate fthe ftehar of nOftTEFQMarine Ins. Co.v. United States 237
that “[nJo Tax or Duty shall be laid on Articles repression through taxation of southern exports . .
export[eli from any ystate," The court agreed,prohibiting only discriminatory taxes—cannot beY‘J'S' 19 (1915)' in which We_ hek_j tha_t a
rejecting the Government's argument tiiames squared with the Clause’'s broad language. ThEEdefral stamp tax on policies insuring
& Mersey Marine Ins. Cov. United States237 better reading is that the Framers sought tenarine risks could not, under the Export
U. S. 19—in which this Court held that a federalalleviate their concerns by completely denying toClause, be constitutionally applied to
stamp tax on policies insuring marine rls_ks'couIdCO'ngfess the_ power to tax exports at all. Se?)olicies covering export shipments. The
not, under the Export Clause, be constitutionally=airbank v. United States181 U. S. 283. United Stat d that th Vsis of
applied to policies covering export shipments— (e) Even assuming thd#lichelin and Washing- nie ates argug a € ana y:_5|s Y
had been superseded by subsequent decisiottn Stevedoringjovern the Export Clause inquiry 1hames & Merseyis no longer valid,
interpreting the Import-Export Clause, which statesiere, those holdings do not interpret the Importhaving been superseded by subsequent

in relevant part, “No State shall . . . lay any Export Clause to permit assessment of nondisgecisions interpreting the Import-Export
Imposts or Duties on Imports or Exports.” The criminatory taxes on imports and exports in tra”'CIause—specificaIIy Michelin Tire
Court of Appeals affirmed. sit. k

Held: The Export Clause prohibits assessment9 F. 3d 1234, affirmed. Corp. v. Wages 423 U. S. 276 (1976)’
of nondiscriminatory federal taxes on goods in Tuowas, J., delivered the opinion of the Court, 21d Department of Revenue of Wash.
export transit. in which RemnoquisT, C. J., and O'@nnor  Association of Wash. Stevedoring Gos.

(@) While this Court has strictly enforced thescaiia, Souter, and ERever, JJ., joined. 435 U. S. 734 (1978). The Court of
Export Clause's prohibition against federal taxaxenneoy, J., filed a dissenting opinion, in which Federal Claims noted that this Court has

tion of goods in export transit and certain closelyGinsgurg, J., joined. Sevens, J., took no part in
related services and activities, seeg., Thames & the consideration or decision of the case. never overruledThames & Merseyand

Mersey, supra,it has not exempted pre-export 3 <~ Trovas delivered the opin- ruled that application of 8 4371 to poli-

goods and services from ordinary tax burdens or cies insuring goods in export transit
i i icedon of the Court. :
exempted from federal taxation various serviced violates the Export Clause. 31 Fed. Cl.

and activities only tangentially related to the \We resolve in this case whether th
opon poces, sewg, Comel, Come 192 Export Clause of the Consituton peracy (1599 The Cout of Avpeals fo
ohtes the. Export. Clause. urdethames & Mits the imposition of a generally appli- 154, (1995). We agreed to hear this

violates the Export Clause undefhames & bl discriminat fed |t
Mersey the Government asks that the case b&abI€, nondiscriminatory rederal tax On.,.. 5 decide whether we should over-
rule Thames & Mersey516 U.S.

overruled because its underlying theory has beeg0oods in export transit. We hold that it
rejected in the context of the Commerce andjoes not.

Import-Export Clauses and those Clauses have (1995)-
historically been interpreted in harmony with the |

Export Clause.

Il
(b) When this Court expressly disavowed its . .
early view that the dormant Commerce Clause Section 4371 of the Internal Revenue The Export Clause states simply and

required a strict ban on state taxation of interstat&0de imposes a tax on insurance premdirectly: “No Tax or Duty shall be laid
commerce,Complete Auto Transit, Incv. Brady, ums paid to foreign insurers that are nobn Articles exported from any State.”
430 U.S. 274, 288-289, it resolved a long struggleubject to the federal income ta26 U. U.S. Const., Art. |, § 9, cl. 5. We have

over the meaning of the nontextual negatives ¢ § 4371 (1982 ed.). Internationahad few occasions to interpret the lan-
command of that Clause. The Export Clause, oo~~~ ~

the other hand, expressly prohibits Congress fromi The tax does not apply if a policy issued by aDistrict of Columbia, within which such insurer is
laying any tax or duty on exports. These textuaforeign insurer is “signed or countersigned by anauthorized to do business.” 26 U. S. C. § 4373(1)
disparities strongly suggest that shifts in theofficer or agent of the insurer in a State, or in the(1982 ed.).
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guage of the Export Clause, but ourstruction of the constitutional provisionU.S., at 16, and we found that the tax,
cases have broadly exempted from feds that no burden by way of tax or dutyas applied to charters for exportation,
eral taxation not only export goods, buttan be cast upon the exportation ofwas in substance a tax on the exporta-
also services and activities closely rearticles, and does not mean that articleon; and a tax on the exportation is a
lated to the export process. At the samexported are relieved from the priortax on the exports,id., at 17. Likewise,
time, we have attempted to limit theordinary burdens of taxation which restin Thames & Merseywe found that
term “Articles exported” to permit fed- upon all property similarly situated.” “proper insurance during the voyage is
eral taxation of pre-export goods andCornell, supra at 427. Pace, Turpin one of the necessities of exportation”
services. and Cornell made clear that nondis-and that “the taxation of policies insur-
Our early cases upheld federal assessfiminatory pre-exportation assessmentislg cargoes during their transit to for-
ments on the manufacture of particulado not violate the Export Clause, even ifeign ports is as much a burden on
products ultimately intended for exportthe goods are eventually exported. exporting as if it were laid on the
by finding that pre-export products are At the same time we were defining acharter parties, the bills of lading, or the
not “Articles exported.” SeePace v. domain within which nondiscriminatory goods themselves.” 237 U. S., at 27.
Burgess 92 U. S. 372 (1876)Turpinv. taxes could permissibly be imposed on Shortly after Hvoslef and Thames &
Burgess 117 U. S. 504 (1886)Cornell goods intended for export, we were alsdversey the Court rejected an attempt to
v. Coyne 192 U. S. 418 (1904)Pace making clear that the Export Clauseshield from taxation the net income of a
and Turpin both involved a federal ex- strictly prohibits any tax or duty, dis- company engaged in the export busi-
cise tax on tobacco products. ace criminatory or not, that falls on exportsness.William E. Peck & Co.v. Lowe
though tobacco intended for export wasluring the course of exportation. Se@47 U. S. 165 (1918). In accordance
exempted from the tax, the exemptiorFairbank v. United States 181 U. S. with the analysis set out iTurpin, we
itself was subject to a per-package83 (1901); United Statesv. Hvoslef found both that the tax was nondiscrimi-
stamp charge of 25 cents. When a to237 U. S. 1 (1915);Thames & Mersey natory and that “[ijt is not laid on
bacco manufacturer challenged théMarine Ins. Co.v. United States, supra. articles in course of exportation or on
stamp charge, we upheld the charge olm Fairbank for example, we addressedanything which inherently or by the
the basis that the stamps were designeaifederal stamp tax on bills of lading forusages of commerce is embraced in
to prevent fraud in the export exemptionexport shipments imposed by the Waexportation or any of its processes.” 247
from the excise tax and did not, thereRevenue Act of 1898. The Court foundu. S., at 174.
fore, represent a tax on exports. 92 U.Sthat the tax was facially discriminatory, only a few years later the Court
at 375. When Congress later repealeBairbank, supraat 290, and, though not stryck down the application of a tax on
the 25-cent charge for the exemptiordirectly imposed on the goods beinghe export sale of certain baseball equip-
stamp in a statute that referred to thexported, the tax was nevertheless “iNment. SeeA. G. Spalding & Bros.v.
stamp as an “export tax,” anothereffect a duty on the article transported,"Eqwards 262 U. S. 66 (1923). Although
manufacturer sued to recover the mone$81 U. S., at 294. Consequently, the taxhe tax was clearly nondiscriminatory,
it had paid for the exemption stampsfell directly into the category of forbid- we explained that the goods being taxed
See Turpin, supra Without disturbing den taxes on exports defined Wurpin. had entered the course of exportation
the prior ruling in Pace that the stamp In striking down the tax, we said: when they were delivered to the export
charge was not a tax on exports, 117  “The requirement of the Consti-  carrier. Id., at 70. Because the taxable
U.S., at 505, we eXpIained that the tution is that eXportS should be event' the transfer of t|t|e, occurred at
prohibition of the Export Clause “has free from any governmental bur- the same moment the goods entered the
reference to the imposition of duties on den. The language is ‘no tax or course of exportation, we held that the
goods by reason or because of their duty.’ Whether such provision is  tax could not constitutionally be applied
exportation or intended exportation, or or is not wise is a question of tg the export saleld., at 69-70.
whilst they are being exported,id., at policy with which the courts have ;
507. We said that the plaintiffs would nothing to do. We know histori- Ex-g(;?t g%tr;ega[s)rosﬁrilbci?i)énegggi?\es(tj fg:je_
have had no Export Clause claim even cally that it was one of the com- o5 taxation of goods in export transit
if there had been no exemption from the promises which entered into and 5,4 we have extended that protection t’o
excise because the goods were not in made possible the adoption of the _qriain services and activities closely
the course of exportation and might Constitution. It is a restriction on  ojated to the export process. We have
never be exportedbid. Turpin broadly the power of Congress ... ." 181 ot however exempted pre-export
suggested that the Export Clause prohib- U. S., at 290. godds and services from ordinary  tax
its both taxes levied on goods in the Hvoslef and Thames & Merseydif- | rdens: nor have we exempted from
course of exportation and taxes directefered from Fairbank in that the taxes toqerg) ,taxation various services and
specifically at exports. imposed in those cases—on ship chatyqiivities only tangentially related to the
In Cornell, the Court addressedters and marine insurance, réSpPeCayport process.
whether the Export Clause prohibitedively—did not facially discriminate
application of a federal excise tax onagainst exports. The Court nonetheless M
filed cheese manufactured under conprohibited the application of those gen-
tract for export. Looking to the analysiserally applicable, nondiscriminatory The Government concedes, as it did
set out inTurpin, we rejected the con- taxes to the transactions at issue becaubelow, that this case is largely indistin-
tention that the Export Clause bars apeach tax was, in effect, a tax on exportsguishable fromThames & Merseyand
plication of a nondiscriminatory tax im- The type of charter contract at issue irthat, if Thames & Merseyis still good
posed before the product entered thelvoslefwas “in contemplation of law a law, the tax assessed against IBM under
course of exportation. “The true con-mere contract of affreightment,” 237 8§ 4371 violates the Export Clause. See
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Tr. of Oral Arg. 5; 59 F. 3d, at 1237.imposing direct burdens”). After doring Cos, 435 U. S. 734 (1978),
The parties apparently agree that there iEBhames & Mersey the Commerce establish that States may impose gener-
no legally significant distinction be- Clause construction espousedRobbins ally applicable, nondiscriminatory taxes
tween the insurance policies at issue ifiell out of favor, seeWestern Live Stock even if those taxes fall on imports or
this case and those at issueTihames & V. Bureau of Revenye303 U. S. 250, exports. The Export Clause, the Govern-
Mersey and, accordingly, the Govern-254 (1938) (“It was not the purpose ofment contends, is no more restrictive.
ment asks that we overrul@hames & the commerce clause to relieve those The Import-Export Clause, which is
Mersey. engaged in interstate commerce frontextually similar to the Export Clause,
The Government asserts that the Extheir just share of state tax burden evesays in relevant part, “No State shall
port Clause permits the imposition ofthough it increases the cost of doing the.. lay any Imposts or Duties on Im-
generally applicable, nondiscriminatoryPusiness”), and we expressly disavowegborts or Exports.” U. S. Const., Art. |,
taxes, even on goods in export transithat view in Complete Auto Transit, Inc. § 10, cl. 2. Though minor textual differ-
The Government urges that we have/: Brady, 430 U. S. 274, 288—289 ences exist and the Clauses are directed
historically interpreted the Commerce (1977). at different sovereigns, historically both
Import-Export, and Export Clauses in Our rejection in Complete Autoof have been treated as broad bans on
harmony and that we have rejected th&wch of our early dormant Commercetaxation of exports, and in several cases
theory underlyingThames & Merseyn Clause jurisprudence did not, howeverthe Court has interpreted the provisions
the context of the Commerce andgsignal a similar rejection of our Exportof the two Clauses in tandem. For
Import-Export Clauses. Accordingly, theClause cases. Our decades-long struggiestance, in the Court's first decision
Government contends that our Exporfver the meaning of the nontextualnterpreting the Import-Export Clause,
Clause jurisprudence, symbolized bytegative command of the dormant ComChief Justice Marshall said:
Thames & Mersey has become an merce Clause does not lead to the “The States are forbidden to lay a
anachronism in need of modernizationconclusion that our interpretation of the duty on exports, and the United
The Government asks us to reinterpreféxtual command of the Export Clause States are forbidden to lay a tax or
the Export Clause to permit the imposiis equally fluid. At one time, the Court duty on articles exported from any
tion of generally applicable, nondis-may have thought that the dormant State. There is some diversity in
criminatory taxes as we have under th&ommerce Clause required a strict ban !anguage, but none is pe(C(_alvabIe
Commerce Clause and, it argues, undéln state taxation of interstate commerce, in the act which is prohibited.”

the Import-Export Clause. but the text did not require that viev.  Brown v. Maryland, 12 Wheat.
The text of the Export Clause, on the 419, 445 (1827).
A other hand, expressly prohibits CongresSee also Kosydar v. National Cash

from laying any tax or duty on exports.Register Cq. 417 U. S. 62, 67, n. 5
The Government contends that ouThese textual disparities strongly sug{1974); Hvoslef, supra, at 13-14,
dormant Commerce Clause jurisprugest that shifts in the Court's view of Cornell, 192 U. S., at 427-428Turpin,
dence has shifted dramatically and thathe scope of the dormant Commercdl7 U. S., at 506-507. The Government
our traditional understanding of the Ex-Clause should not, and indeed cannogrgues that our longstanding parallel
port Clause, which is based partly on amovern our interpretation of the Exportinterpretations of the two Clauses re-
outmoded view of the CommerceClause. Cf.Richfield Oil Corp.v. State quire judgment in its favor. We disagree.
Clause, can no longer be justified. It isBd. of Equalization 329 U. S. 69, In Michelin, we addressed whether a
true that some of our early Export75-76 (1946) (distinguishing accommo-State could impose a nondiscriminatory
Clause cases relied on an interpretatiodations made under the Commercad valorem property tax on imported
of the Commerce Clause that we have&€lause from the express textual prohibigoods that were no longer in import

since rejected. IrFairbank 181 U. S., tion of the Import-Export Clause). transit. Michelin, which imported tires
at 298-300, for example, we analogized from Canada and France and stored
to Robbins v. Shelby County Taxing B them in a warehouse, argued that Geor-

Dist, 120 U. S. 489, 497 (1887), in
which we held that “[ijnterstate com- .
merce cannot be taxed at all [by th ort Clause jurisprudence require parg
States], even though the same amount IIpI dif t'J P the E ?CI PaEramers of the Constitution . . . sought
tax should be laid on domestic com-2'€ MOAINCAUONS In the EXPOrt LIAUSE, o) j0\iate three main concerns’: 0]

merce, or that which is carried on solelycont?Xt' More st[?]e?ﬁcally, éhe_ Qovem.'ensuring that the Federal Government
within the state.” Referring to the cat-m.e?] I_ar_?_'ues a v?/”r icz:lsmns Ihépeaks with one voice when regulating

ichelin Tire Corp.v. Wages 423 U. S. foreign commerce; (ii) preserving import

egorical ban on taxation of interstate
commerce declared iRobbins we lik- 276 (1976), andDepartment of Revenue_revenues as a major source of federal
revenue; and (iii) preventing disharmony

ened the scope of the Commercgf Wash.v. Association of Wash. Steve

Clause’s ban on state taxation of inter: The Commerce Clause is an express grant dikely to be caused if seaboard States

state commerce to the Export Clause’§oWer o Congress to *regulate Commerce .. tayad goods coming through their ports.
. among the several States.” U. S. Const., Art. I, . :

ban on federal taxation of exports.gg ¢l 3. it does not expressly prohibit the StatedliChelin, supra at 285-286. The Court

Fairbank, supra at 300; see also from doing anything, though we have long recogfound that nondiscriminatory ad valorem

Hvoslef 237 U. S., at 15 (“The court nized negative implications of the Clause thataxes violate none of these policies. A

[in Fairbank found an analogy in the Prevent certain state taxation even when Congregsentury earlier, however, the Court had
has failed to legislate. Sed-ulton Corp. V.

gia could not constitutionally assess ad
Talorem property taxes against its im-
ported tires. We explained that “[t]he

The Government’s primary assertio
s that modifications in our Import-

construction which had been given tq- wner 516 U S (1996) (slip op., at ruled that, under the “original package
the commerce clause in protecting intera_s); Quill Corp. v. North Dakota 504 U. S. 298, doctrine,” a State could not impose such
state commerce from state legislatiorso9 (1992). a tax until the goods had lost their
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character as imports and had been incosame under the Export Clause. We notedommand,” Paynev. Tennessee501 U.
porated into the mass of property in thén Washington Stevedorinipat one may S. 808, 828 (1991). Applying that
State. Low v. Austin 13 Wall. 29, 34 question the finding in Thames & policy, we frequently have declined to
(1872). The Michelin Court overruled Merseythat the tax was essentially a taxoverrule cases in appropriate circum-
Low and held that the nondiscriminatoryypon the exportation itself. 435 U. S., astances becausestare decisis “pro-
property tax levied on Michelin's inven- 756 n. 21. We expressed concern thdfotes the evenhanded, predictable, and
tory of imported tires did not violate the [jne basis for distinguishingThames consistent development of legal prin-
Import-Export Clause because it was nog, Mersey is less clear” than for ciples, fosters reliance on judicial deci-
an impost or duty on imports. 423 U. S.,kairbank or Richfield Oil because the sions, and contributes to the actual and
at 301. See alsdimbachv. Hooven & g Perceived integrity of the judicial pro-
Allison Co, 466 U. S. 353 (1984) Mersey arguably “had a value apartcess'" Id., at 827. “[E]ven in constitu-
(reaffirming that Michelin expressly from the value of the goods.” 435 U. S tional cases, the doctrine carries such
overruled the original package doctrineat 756. n. 21 Nevertheless' the GO'Ver"’,persuasive force that we have always
altogether and not merelyow on its ment éppéreﬁtly has choseﬁ not to cha equired a departure from precedent to
facts). lenge that aspect oThames & Mersey e supported by some ‘special justifica-
Two years later, ifWashington Steve-, ihis case. Tr. of Oral Arg. 5, 8-9 40.fion.” ld., at 842 (®UTER J., concur-
doring, we upheld against an Import-\yhen questioned on that implicit con-"9) (quoting Arizona v. Rumsey 467

Export Clause challenge a nondi"scrimi-cessiOn at oral argument, the Governp' S. 203, 212 (1_984)). _
natory state tax assessed against the..: sqmitted that it “chose not to” Though from time to time we have

compensation received by stevedoring e that § 4371 does not impose a taQ€"uléd governing decisions that are
companies for services performed within, " the goods themselvesd., at 9. It unworkable or are badly reagoned,
the State. The Court found that Wash; N | Payne, supra at 827; seeSmith v.

. ) . ; ; would be inappropriate for us to reex .
ington's stevedoring tax did not violate 5 ine in this case, without the benefit\wright, 321 U. S. 649, 665 (1944),
we have rarely done so on grounds not

the policies underlying the Import- e’ hriafi
of the parties’ briefing, whether the%dvance d by the partiesThames &

marine insurance policies ifhames

Export Clause. Unlike the property taxpolicies on which § 4371 is assesse _

at issue inMichelin, the activity taxed 50 5o closely connected to the good ersey has been controlling precedent

by Washington occurred while importsihat the tax is. in essence. a tax o )

and exports were in transit. That faCtexports3 Seeeé id at 27_2é (“[Tlhe does not, mdegd could not, argue that
i e the rule established there is “unwork-

was not dispositive, however, becausgscorq doesn't reveal the sort of statistitS " . . : :
the tax did not fall on the goods them-.5| information Justice Breyer was Sug_able. Despite the dissent’'s speculative

or over 80 years, and the Government

selves: . gesting might be relevant” to determineprOteStat'onS. to _the contrarypost  at
“The levy reaches only the busi- “yhether this is sufficiently indirect that 2. L+ there is simply no evidence that
ness of loading and unloading it's not a tax on exports, . . . because thd hames & Mersevhas caused or will

ships or, in other words, the busi- Government has conceded throughoJ2uS€ uncertainty in commercial export
ness of transporting cargo within  that they are not disputing that this tax! ansactions. The principles that animate
the State of Washington. Despite if discriminatory, is in violation of the Uf Policy of stare decisis caution

the existence of the first distinc-  Constitution”). against overruling a long-standing prece-
tion, the presence of the second giare gecisisis a “principle of dent on ad theo(rjy lf)Ot argdued by tf:‘_e
leads to the conclusion that the policy,” Helveringv. Hallock, 309 U. S. parties, and we decline to do so in this

Washington tax 'is not a prphibited 106, 119 (1940), and not “an inexorable '
Impost or Duty’ when it violates

none of the policies [that animate 3The Court has never held that the Export Clause 2

the | tE t Cl Wash- prohibits only direct taxation of goods in export Wh he G d .
the Import-Expor ause].Was transit. In Brown v. Maryland 12 Wheat. 419 at the Government does argue is
ington Stevedoring, supfat 755. (1827), Chief Justice Marshall expressed in dictdhat our Import-Export Clause cases re-

Relying onCanton R. Cov. Rogan 340 his skepticism that a federal occupational tax orguire us to overruléThames & Merse'Sy
U. S. 511 (1951), which upheld a tax orgxporters could pass scrutiny under the Expop/e have good reason to hesitate before

d . Clause. Id., at 445 (“[W]ould government be : ;
the gross receipts of a railroad thaberrl:witted to shield its(el[f f]roLrjn th% j\ijst censure toadOptlng the analysis of our recent

operated a marine terminal and tranSwhich this attempt to evade the prohibitions of thelMPOrt-Export .Cl_ause cases into our
ported imports and exports, we ruled irconstitution would expose it, by saying that thisExport Clause jurisprudence. Though we
Washington Stevedorinthat taxation of Wwas a tax on the person, not on the article, anghgye frequently interpreted the Clauses

. . sthat the legislature had a right to tax occupa _
transportation services, whether by ralltions?,,). In Fairbank, Hvoslef and Thames & together, seesupra at 9-10, our more

road_ on the dOCkS. or bY SteYedoreWersey we struck down taxes that were not* The dissent suggests that “the Court assumes the
loading and unloading ships, did notassessed directly on goods in export transit, bustatute to be invalid rather than deciding it to be
relate to the value of the goods andvhich the Court found to be so closely related aso.” Post at 2. We make no such assumptions.
could not be considered imposts ng be effectively a tax on the goods themselvesRather, we begin with a longstanding decision
. e have never repudiated that principle, buthat, by all accounts, controls this case. Even the
duties on the goods themselves. 43 either have we ever carefully defined how weGovernment agrees that Congress enacted a law
u.S., at 757. decide whether a particular federal tax is suffi-whose application in this case directly contravenes
ciently related to the goods or their value toour holding in Thames & MerseyWe sit not to
1 violate the Export Clause. To the extent the issueondemn § 4371, but rather to determine whether
was raised in the petition for certiorari, theit is to be saved by overruling binding precedent.
A tax on policies insuring exports is GOVﬁrnmen_t faileéi trc: adfdresrs] the ki)ssuc(ja in ic}s_ brée? Thekdis_ser(ljt s_l(Jj_ggesti trrmlat we mgke a _“serious
- - the merits and therefore has abandoned it. Seristake” in deciding whether a nondiscriminatory
not, premsely speaklng, the same as g;sters ‘N’ Things, Ltdv. United States511 U. tax on goods violates the Export Claugmst at
tax on exports, bufThames & Mersey 5. (1994) (slip op., at 15Russellv. 19. We do not agree that it is a mistake to address
held that they were functionally theunited States369 U. S. 749, 754, n. 7 (1962). the arguments actually advanced by the parties.
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recent Import-Export Clause cases, osive® meaning in favor of an Export by delegates to the Federal Convention
which the Government relies, cautionClause decisional rule in which a tax isfrom the Southern States, who feared
that meaningful textual differences exisnot a “Tax” unless it discriminates that the Northern States would control
and should not be overlooked. The Exagainst exports. ConsequentMichelin Congress and would use taxes and du-
port Clause prohibits Congress fromand Washington Stevedo_ringvhich held ties on exports to raise a disproportion-
laying any “Tax or Duty” on exports, that the assessments in guestion wemrge share of federal revenues from the
while the Import-Export Clause preventd!ot “Imposts or Duties” at all, do not South. See 2 M. Farrand, The Records
the States from laying any “Imposts orl0gically validate the assessment at issuef the Federal Convention of 1787, pp.
Duties” on imports or exports. In both I this case, which, by all accounts,95, 305-308, 359-363 (rev. ed. 1966).
Michelin and Washington Stevedoring '€MaiNs a Tax” . The Government argues that this *nar-
we left open the possibility that a par- It is not intuitively obvious that row historical purpose” justifies a nar-
ticular state assessment might not Iorc)d’\i/hchelln’s three-pronged analysis of therow interpretation of the text and that
erly be called an impost or duty, and ramers’ concerns is .rea_lly_Jus_t anot.he;appllcatlon of § 4371 to po.I|C|es_ insur-
thus would be beyond the reach ,of thavay of stating a.nc_)nd|scr|m|nat|on prin-ing exports dogs not conflict with the
| +-E L Cl hil dentical iple. But even if it were, the Govern- p0I|C|es_ embodied in the Claus_e. Brief
mport-export L1ause, while an 1denticalyant cannot reasonably rely ddichelin - for United States 32-34. While the
federal assessment might properly bg, govermn the Export Clause becauseriginal impetus may have had a narrow
called a tax and would be subject t0 thgyichelin drew its analysis around thefocus, the remedial provision that ulti-
Export Clause. Though we found inpprase “Imposts or Duties” and ex- mately became the Export Clause does
Michelin that a nondiscriminatory statepressly excluded the broader ternmot, and there is substantial evidence
property tax does not transgress theTax” that appears in the Export from the Debates that proponents of the
policy dictates of the Import-Export Clause.Michelin marked a more permis- Clause fully intended the breadth of
Clause, we also recognized that thegive approach to state taxation under thecope that is evident in the language.
Import-Export Clause is “not written in Import-Export Clause only by distin- See,e. g, 2 Farrand, Records of the
terms of a broad prohibition of everyguishing the presumptively stricter lan-Federal Convention, at 220 (Mr. King:
‘tax,”” and that impost and duty are guage of the Export Clause. We agreéln two great points the hands of the
narrower terms than tax. 423 U. S., awith the Government thaMichelin in- Legislature were absolutely tied. The
290-293. InWashington Stevedoringve forms our decision in this case, but noimportation of slaves could not be pro-
likewise rejected the assertion that thén & way that supports the Government’sbibited—exports could not be taxed");
Import-Export Clause absolutely prohib-Position. It is simply no longer true tha_tld., at 305 (“Mr. Mason urged the
its all taxation of imports and exports.the Court perceives no substantive difnecessity of connecting with the power
435 U. S., at 759. We said that “theference between the two Clauses. of levying taxes ... that no tax should
term ‘Impost or Duty’ is not self- We are similarly hesitant to adopt thebe laid on exports”);id., at 360 (Mr.
defining and does not necessarily enlMPOrt-Export Clause’s policy-basedElseworth sic]: "There are solid rea-
compass all taxes” and that the responanalys's without some indication that thesons agst. Congs taxing exportspid.
dents’ argument to the contrary ignore xport Clause_ was mte_nded to alleviatd"™Mr. Butler was stren’l’qust opposed to
“the central holding ofMichelin that the he same "evils” to which the Import- & power over exports’)id., at 361 (Mr.
absolute ban is only of ‘Imposts OrExport Clause was dlrecte_d. Unlike _theShejrman: It is be;st to prorl|b|t the
Duties’ and not of all taxes.Tbid Import-Export Clause, which was |n-.Nat|onaI legislature in all cases”)d., at
T St tended to protect federal supremacy 862 (“Mr. Gerry was strenuously op-
The distinction between imposts oOrinternational commerce, to preserve fedposed to the power over exports”).
duties and taxes is especially pertinengéral revenue from import duties and The Government argued for a differ-
in light of the peculiar definitional imposts, and to prevent coastal Stategnt narrow interpretation of the Export
analysis we chose iMichelin. Finding with ports from taking unfair advantageClause inFairbank See 181 U. S., at
substantial ambiguity in the phrase “Im-of inland States, seMlichelin, supra at 292-293. Arguing that the Debates ex-
posts or Duties,” we “decline[d] to 285-286, the Export Clause serves noneressed a primary interest in diffusing
presume it was intended to embracef those goals. Indeed, textually, thesectional conflicts, the Government
taxation that does not create the evilExport Clause does quite the opposite. Itirged the Fairbank Court to interpret
the Clause was specifically intended téspecifically prohibits Congress fromthe Export Clause to permit taxation of
eliminate.” Michelin, supra at 293—-294. regulating international commerce’the act of exportation or the document
We entirely bypassed the etymologicaflrough export taxes, disallows any atevidencing the receipt of goods for
inquiry into the proper meaning of thetempt to raise federal revenue fromexport, for these exist with subs’tantlal
terms *impost” and “duty,” and instead €XPO'ts, and has no direct effect on theiniformity throughout the country.ld.,
created a regime in which those term&d'@Y the States treat imports and exportsit 392' We rejected that argument:
are conclusions to be drawn from an_ AS @ purely historical matter, the ‘If mere discrimination between

T - Export Clause was originally proposed the States was all that was con-
examination into whether a particular templated, it would seem to follow

“ iorj Though Michelin discusses “taxes” in terms of
ot s Tegraed b ecuonaG. BEIE. Sadten: 455 . 5. at 20, i ako  that anad valorem tax upon all
! uggests that at the time of the Founding “prob- €Xports would not be obnoxious to

the Framers of the Constitution.” 423 U.ably only capitation, land, and general property this constitutional prohibition. But
S., at 286. We are not prepared to sagxactions were known by the term ‘tax' rather gyrely under this limitation Con-

that the word “Tax” is “sufficientl than the term ‘duty,’ ”id., at 291. In any event, :
ambiguous.”id.. at 293. that w y the Michelin Court understood that the terms used grgss can Impose . an export tax
g v s ' € MAaY i the Export Clause were broader than those used N€ither on one article of export,

ignore its common, and usually expanin the Import-Export Clause. nor on all articles of export.lbid.
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As in Fairbank we think the text of the discriminatory property tax to goods still
constitutional provision provides a bettefin import or export transit. 423 U. S., at
decisional guide than that offered by the290 (compliance with the Import-Export
Government. The Government's policyClause may be secured “by prohibiting
argument—that the Framers intended thghe assessment of even nondiscrimin:
Export Clause to narrowly alleviate thetory property taxes on [import or export]
fear of northern repression through taxagoods which are merely in transit
tion of southern exports by prohibiting hrough the State when the tax is as
only discriminatory taxes—cannot begegseq”). See alsovirginia Indonesia

squared with the broad language of th 0. v. Harris County Appraisal Dist.

Clause. The better reading, that adopte, 10 S. W. 2d 905, 915 (Tex. 1995)
by our earlier cases, is that the Framer invalidating application of a nondis-

sought to alleviate their concerns bcriminator ad valorem proberty tax to
completely denying to Congress the y property

power to tax exports at all. goods in export transit).
We also declined to endorse the Gov
3 ernment’s theory inWashington Steve-
Even assuming thatMichelin and doring. After reciting that the Court in

Washington Stevedoringovern our Ex- Canton R. Cohad distinguished hames
port Clause inquiry in this case, the& Mersey, Fairbank and Richfield Oil
Government's argument falls short of itsye pointed out that in those cases “th
goal. Our holdings inMichelin and State [or Federal Government] had taxe
Washington Stevedoringp not reach the gijther the goods or activity so connecte:
facts of th_ls case and, more importantlyith the goods that the levy amountec
do not interpret the Import-Exportiy 5 tax on the goods themselves.

Cl_au_se to permit assessment of no”di%ashington Stevedoringt35 U. S., at
criminatory taxes on imports and ex-zgg 51 we expressly declined t

ports in transit.Michelin involved a tax . - P
on goods, but the goods were no IongerreaCh the question of the applicability

in transit. The tax inWashington Steve- of the Michelin "?‘pproaCh when a Sta_te
doring burdened imports and exportsd'recﬂy,, Faxes Imports or exports in
while they were still in transit, but it did ransit.” id., -at 757, n. 23, because,
not fall directly on the goods them-although the goods in that case were i
selves. This case, as it comes to us, is &ansit, the tax fell on “a service distinct
hybrid in which the tax both burdensfrom the goods and their valuejtl., at
exports during transit and_as the GOV'757 Thus, Contrary to the Government”
ernment concedes and our earlier cas@@ntention, this Court's Import-Export
held—is essentially a tax on the good$-lause cases have not upheld the vali
themselves. The Government argues théy of generally applicable, nondiscrimi-
Michelin and Washington Stevedoririgy natory taxes that fall on imports or
analogy permit Congress to impose genexports in transit. We think those case
erally applicable, nondiscriminatoryleave us free to follow the express
taxes that fall directly on exports intextual command of the Export Clause
transit. Brief for United States 32to prohibit the application of any tax
(Michelin and Washington Stevedoring“jaid on Articles exported from any
“‘demonstrate that, when a generallygigte.”

applicable, nondiscriminatory tax is at
issue, the mere fact that the tax applies
also to goods that are in the export or

import process does not provide a con- We conclude that the Exportf Clau('js_e‘
stitutional immunity from taxation”). If 90€s not permit assessment of nondi:

this contention is to succeed, the GovCfiminatory federal taxes on goods ir

ernment at the very least must show thafXPort transit. Reexamination of the
our Import-Export Clause jurisprudenceduestion whether a particular assessme
now permits a State to impose a nondis?" @n activity or service is so closely
criminatory tax directly on goods in connected to the goods as to amount
import or export transit. We think the@ @x on the goods themselves mu
Government has failed to make thafWait another day. We decline to over
showing. rule Thames & MerseyThe judgment of

The Court has never upheld a stattl—ge Court of Appeals for the Federa

tax assessed directly on goods in impor ircuit is affirmed. ]

or export transit. InMichelin, we sug- It is so ordered.
gested that the Import-Export Clause
would invalidate application of a non-

* * * * *




