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DEPARTMENT OF THE TREASURY 
INTERNAL REVENUE SERVICE 

WASHINGTON, D.C. 20224 

TAX EXEMPT AND 
GOVERNMENT ENTITIES 

DIVISION 

In re: i 
(the "Plan"). 

Dear' 

This letter constitutes notice that (1) your request dated December 11,2002 (as 
modified by the letter dated June 11, 2003, from the authorized representative listed on 
the power of attorney (Form 2848) on file with this office), to retroactively amend the 
above-named money purchase pension plan under section 412(c)(8) of the lntemal 
Revenue Code (the 'Code") and section 302(c)(8) of the Employee Retirement Income 
Security Act of 1974 ("ERISA"), for approval of the plan amendment (the "Amendment") 
adopted on June 26,2002, has been granted solely as it pertains to the two officers of 

(the "Company"), and has been denied to the extent that it 
pertains to all other participants in the Plan, and (2) a conditional waiver of the minimum 
funding standard has been granted for the Plan forthe plan year ending September 30, 
2002. Accordingly, the retroactive amendment shall apply only to the contribution . .  . 

otherwise due 6; the officers of the Company. 

Facts - 
The Company designs, builds and acts as a manufacturer's representative for automatic 

- . .  - 
. . : The Company purchased patents for the 

Pace sorting machines in  ' and licensed the patents to : 
located in. in 1983. have accounted for 50% 
of the Company's salesover the last 20 years. 

Prior to the Amendment, the contribution formula under the Plan was equal to 10% of 
each participant's total compensation, provided that the participant completed a "Year of 
Service" as defined under the Plan. A "Year of Service" is generally defined as the 
computation period of 12 consecutive months in which the employee has at least 1000 
hours of service. The Amendment effectively ceased contributions to the Plan by 
reducing the contribution formula under the Plan to 0% of each participant's total 



compensation, effective October 1,2001. The Amendment does not reduce the 
accrued benefits of any participants as of October 1,2001, the first day of the 
2001-2002 plan year. 

As of October 1, 2001, a total of eight participants were covered under the Plan. The 
contribution required for the eight participants who completed 1,000 hours of service 
as of June 26. 2002, was approximately $32,062. Of this amount, approximately 
$15.939 is attributable to the two officers of the Com~anv. The Plan was memed into 
the : Profit Sharing Plan (the7'profit Sharing ~ l a n " j  
effective July 15,2002. 

Applicable Law 

Section 41 1 (d)(6) of the Code and section 204(g)' of ERISA prohibit a plan 
amendment, except for an amendment described in section 412(c)(8) of the Code, 
that has the effect of reducing a participant's accrued benefit under the plan. 

Section 412(c)(8) of the Code and section 302(c)(8) of ERISA provide that any 
amendment applying to a plan year which: 

(A)is adopted after the close of such plan year but no later than 2 112 months 
after the close of the plan year, 

(B)does not reduce the accrued benefit of any participant determined 
as of the beginning of the first plan year to which the amendment applies, 
and 

(C)does not reduce the accrued benefit of any participant determined as of 
the time of adoption except to the extent required by the circumstances. 

shall, at the election of the plan administrator, be deemed to have been made on the 
first day of such plan year. No such amendment shall take effect unless the plan 
administrator files a notice with the Secretary of Labor notifying him of such 
amendment and the Secretary of Labor has approved such amendment, or within 90 
days after the date on which the notice was filed, failed to disapprove of such 
amendment. 

Reorganization Plan No. 4 which became effective December 31, 1978, transferred 
the authority of the Secretary of Labor under section 412(c)(8) of the Code and 
section 302(c)(8) of ERISA to the Secretary of the Treasury. 



Section 412(c)(8) of the Code and section 302(c)(8) of ERISA also provide that no 
amendment which reduces the accrued benefits of olan oarticioants shall be 
approved unless it is determined that ( I )  such amendment is iecessary because of 
substantial business hardship as determined under Code section 412(d)(2), and (2) a 
waiver of the minimum funding standard is unavailable or inadequate. 

Section 412(d)(2) of the Code provides that the factors taken into account in 
determining temporary substantial business hardship shall include (but shall not be 
limited to) whether or not: 

(A) the employer is operating at an economic loss, 

(B) there is substantial unemployment or underemployment in the trade 
or business or in the industry concerned, 

(C) the sales and profits of the industry concemed are declining, and 

(D) it is reasonable to expect that the plan will be continued only if the waiver 
is granted. 

Analvsis 

In considering the request for approval of the retroactive amendment, we must- 
consider the factors set forth in section 412(d)(2) of the Code as they apply in the 
context of a request for a reduction of accrued benefits under Code section 412(c)(8). 
Other factors may be considered as well. The first factor under section 412(d)(2) 
considers whether the Company is operating at an economic loss. The Company 
reported net losses in income in three of the last four fiscal years. For the fiscal year 
ended September 30.2000. the Company had a net income of approximately 
$49,125. For the fiscal years ended September 30,1999,2001 ,and 2002, the 
Company had net losses in income of approximately $50,160, $41,856, and 
$202,454, respectively. According to the letter of June I I, 2003, the Company was 
operating at a loss for the fiscal year ending September 30, 2003. 

The second factor under section 412(d)(2) considers whether or not there is 
substantial unemployment or underemployment industry concerned. According to the 
information received, there has been significant unemployment in the tool and die 
industry over the past several years with industry-wide production levels operating at 
only 40%-60% capacity. 

The third factor under section 412(d)(2) considers whether or not the sales and 
profits of the industry concerned are declining. According to the information received, 
there has been a decline in the sales and profits of the tool and die industry as a 
whole resulting from the overall reduction in capital equipment purchasing due to the 
weak economy. 



The fourth factor under section 412(d)(2) concerns whether it is reasonable to expect 
the Plan to be continued only if the Amendment adopted June 26,2002 is approved. 
In the Company's case, the Plan, with mandatory contributions for all participants, 
was merged into the Profit Sharing Plan, with discretionary contributions for 
partici~ants. The Companv. as it recovers from its economic losses. will be able to . - 
more easily afford future contributions to the Profit Sharing Plan (including 
contributions reauired as a result of the waiver of the minimum fundina standard - 
granted herein).~hus, the Plan, as merged, is expected to continue. 

Under Code section 412(c)(8), a plan amendment that reduces the accrued benefits 
of participants shall not be approved unless. among other things, a waiver under 
section 412(d)(l) is unavailable or inadequate. In general, a funding waiver would not 
reduce the liability of the Company to the Plan. Payment of the additional liability of 
the contributions pertaining to the two ofticers of the Company would further weaken 
the working capital and available cash of the Company. ~ c c o r d i n ~ l ~ ,  a waiver of the 
minimum funding standard, which includes the additional liability of the contributions 
pertaining to the-two officers of the Company, would be inadequate. 

The Company has implemented various cost cutting measures to recover from this 
hardship. Specifically, the Company has reduced its workforce and it has reduced 
compensation for its corporate officers. Additionally, more aggressive purchasing of 
materials and supplies has further helped in reducing overall operating expenses. 

Conclusion 

Based upon our consideration of the statutory factors and of the information 
submitted to us, we have determined that: 

1. The request for approval of the plan amendment adopted on June 26,2002, 
has been granted solely as it pertains to the two officers of the Com~anv. and 
has been denied to the-extent that it pertains to all other participants in {he 
Plan. The Company's authorized representative was notified of the pro~osed 
denial for all other participants in the Plan, and declined to have a c'onf&ence- 
of-right on this issue. 

2. A conditional waiver of the minimum funding standard has been granted in 
accordance with section 412(d) of the Code and section 303 of ERISA for the 
plan year ending September 30,2002. The amount for which the waiver has 
been granted is the contribution that would otherwise be required to reduce 
the balance in the funding standard account of the plan to zero (including the 
amounts owed as a result of the partial denial of the request for approval of 
the plan amendment adopted on June 26,2002) as of the end of the plan 
year. Because no plan amendment accompanied your request, we are 
granting the waiver conditioned upon your adoption of the enclosed proposed 
amendment (Attachment I). If the amendment is not adopted within a 
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reasonable time, this conditional waiver is retroactively null and void. However, 
if you disagree with our amendment or would like to moditj it in any way, we 
will consider any such request if such request is submitted in writing no later 
than 60 days from the date of this letter. You should clearly state the exact 
changes you propose. This ruling is not a ruling as to the effect such plan 
amendment may have on the qualified status of the Plan. 

your attention is called to section 412(f) of the Code and section 304 of ERISA which 
describes the consequences which result in the event the plan is amended to 
increase benefits, to change the rate in the accrual of benefits, or to change the rate 
of vesting while any portion of the waived amount remains unamortized. 

This ruling is directed only to the organization that requested it. Section 61 10(k)(3) of 
the Code provides that it may not be used or cited as others as precedent. 

When filing Form 5500 for the plan year ending September 30, 2002, the date of this 
letter should be entered on Schedule B (Actuarial Information). We have sent a copy 
of this letter to the EP Classification Manager in and to the 
authorized representative listed on the power of attorney ( ~ o r ~ 2 8 . 4 8 )  on file with this 
office. 

If you have any questions concerning this matter, please contact 
- - *. 

Sincerely, 

Paul T. Shultz, Director 
Employee Plans Rulings and Agreements 



Tne enployer, i f  rnable to satisfy the minimum funding standard a 
given plan year, m y  apply to the Internal &venue Senrice for a waiver of 
the minimum funding standard. If the waiver is granted, the follawing 
provisions apply. 

1. lhe valuation date for a given plan year is the last  day of 
each plan year. 

2. An aljusted a-t balance shall be maintained for each plan 
pxt ic ipn t  wha3e actual accocnt balance is  less than or equal to 
his  or her d justed accamt balance. 

(a) For the plan ~r vhi& the f i rs t  vaiver is  granted, 
the &just& accamtbalance as of the valuation date £or ea& 
af £ected plan prticipant equals 

(1) the participant's actual ac-t h l a x ~ e ,  plus 

(2) the m r n t  that such prticipt would have 
received i f  the arount waived had been 
contributed. 

(b) For Badn plan year f o l l d r g  the plan year for which a uaiver is 
granted, the adjusted accomt balance af ea& micipt affected 
by such waiver (calculated as of the valuation date for that year) 

the adjusted account balance as of the valuation 
date i n  the prbr plan year, plus 

the amount equal t o  the actual investment return 
credited or charged to the p r t i c i p t ' s  actual 
acaxlnt balance plus 

the m t  eqml to 5% of the excess of the amnmt 
in  (1) the m i c i p a n t ' s  actual. account balance 
calculated as of same date, plus 

the m m t  qual  tr, such plr t icipnt 's  allocated 
share of the enployer' s r@ed mtribution 
(*ether or not vaived) for the plan p a r  (deter- 
mind witbut regard to ad justed waiver payments 
an3 disxetionary contributions), minus 

the annount of the prticipant 's  adjusted account 
balance b r & i t d  dmitq the plan year unler the 
plan's ~ w i s i o n s .  



3. Br a given plan year the employer is required to contribute a 
certain munt in order to satisfy the minimm stardard £or 
such plan year. Fbr each plan year mid? ~ l l o w a  a plan year for 
vhich a waiver of the mininun fmding standard was granted the 
almmt equals: 

(1) the amount due in accordance with the plan's 
contritxltion 63mula (without regard to this 
section), plus 

(2) the adjusted vaiver amunt. 

lhe adjusted waiver mount for a given plan year equals: 

(1) the sum of the ammts necessary to almrtize 
each waived fmding deficiency over a perid of 
5 plan years (15 plan years for mivers granted 
for plan years beginning prior to January 1, 1987) 
msured f r a n  the valuation date of the plan p a r  
for which the correspnling waiver was granted a t  
t%* interest, cmmd annually, minus 

(2) the sum of the amcunts necessary to mrtize the 
total of ea& pa r ' s  hrfeitures (mi& have arisen 
since the f i r s t  waiver was granted) over a period 
of 5 plan years (15 plan years br ibrfeitures 
occurring in plan years beginning prior to January 1, 
1988) ~msured fran the valuation date of the pIan 
year in which the wrrespndimj forfeitures arose 
a t  5% interest, canp3lmaed annually. 

An araunt equal to the adjusted waiver munt  m u s t  be contributed only 
m t i l  each actual accomt balance equals the adjusted account balance. 
Any plan provision which provides that employer contributions &all be 
reduce3 irmnediately by forfeitures is  revoked m t i l  ea& participant's 
actual account %lance -1s that participant's adjusted account balance. 

Dis=retionary anployer mtributions, &ich are in addition ~ the 
munts contributed to satisfy the minimm funding standard can be made 
in any given plan year. Emever, the total enployer.mtributio11 63r 
the plan year can= exceed the then remining underflnded mount (the 
sun of the adjustd accolnt balances mims the total plan assets). 

4. ?he adjusted waiver payments, discretionary contributions and the 
mr&itures of actual accomt balances for the current plan year shall 
be allocated as of that year's valuation date to the actual account 
balance of the affected plan participants. 

Ea& time a waiver is granted, an Original Waiver Tmmnt (OWA) 
w i l l  be determined fix each affected plan participnt. me cXA equals 
the participant's pr t ion  of the amxlnt which was waived. 



Cammcirq with the valuation date of the plan fbr J l i c h  a 
waiver is granted, a I(Pmaining Original Waiver Zmxrnt (RWA) m u s t  be 
calculated for each affected plan part icipnt .  As of such valuation 
date the UiA equals the 'LMWA. (XI the valuation date of a succeeding 
plan year the RCWA equals the sior plan year's RCWA multiplied by 
(1 + t), minus the forfeiture of annmts i n  the mior year's 
incurred in the current plan year, minus the allocation w i t h  respect 
to the UiA for  the current plan year. For each vaiver that i s  granted 
one CWA a d  a correspndinq RCWA w i l l  be established k r  each affeded 
plan participant. 

The sum of the adjusted waiver payments, discretionary contributions 
and forfeitures of the actual accomt balances for a given plan par 
are allocated to t h s e  participants Jlo have m ' s  by multiplying 
the sum of these three a m w t s  by the fraction: 

(i) the numerator of vhich equals the smn o£ CWA's 
for a ptrticular m i c i p m t ,  and 

( i i )  the denoninator of vhich equals the sm of the 
UiA's fbr all prticipints. 

To determine the p r t i o n  of this allocation which is to be assigned 
to a given RCWnmultiply the allocatian by the c o r r e s p n d i ~  (-UVA, then 
divide by the sum of the CWA' s for the particular participant. 

I£ the calculation of a RCWA results in a value &i& is less than 
zero, then 

(1) the RMA is  set equal to zero, 

(2) the correspnairq CWA is set equal 'to zero, and 

(3 )  the excess payments w i l l  be rballccated to the 
remining R(-UVA1s. 

5. A distribution is determined by multiplying a participant's vested 
Wcentage by his or her adjust& accolnt balance. Hrwever, distributions 
fmn the plan may not exceed a participant's actual ac-tbalance. I f  
ss limited, plan prt ic ipants  shall receive subequsnt distributions 
derived £ran  future adjusted waiver payments. 

* t is the interest rate determined, on the f i r s t  day of the plan year, in 
accordance w i t h  section 412(d)(l) of the Internal Weme Uxle (as i n  e f f e d  
a t  the t h  the vaiwr was requested). 


