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This is to informDistrict Counsel attorneys of the follow ng
two recent appellate decisions fromwhich petitions for certiorari
have been filed: Associates Conmercial Corp. v. Rash, 90 F.3d 1036
(5th Gr. 1996) (en banc), petition for cert. filed, 65 U S L.W 3204
(U.S. Sept. 20, 1996) (No. 96-454), and Taffi v. United States, 96
F.3d 1190 (9th Gr. 1996) (en banc), petition for cert. filed, - US.
- (U S Dec. 3, 1996) (No. 96-881). Both of these decisions involve
the issue of how to value property a debtor proposes to retain under
a chapter 11 or 13 plan. One nethod of valuation is based on fair
mar ket (or retail) value. An alternative nethod of valuation is
based on the anount of net proceeds the creditor would receive froma
hypot heti cal forced sale. The nethod of valuation is pertinent in
determining the amount of a creditor's secured claim under B.C. §

506(a) for purposes of determining the amount of plan payments due
under the plan.

Because this issue is now pending in the Supreme Court, any
correspondence with the Tax Division of the Department of Justice
about this issue should be transmitted to the Office of Assistant
Chief Counsel (General Litigation) for prereview. See ___ CCDM
34(613):(2)(H).

In Rash _, which does not involve the Internal Revenue
Service, a private creditor has a security interest in the chapter 13
debtor's truck, which the debtor is retaining for use in his
business. The holder of a secured claim only receives payments under
a chapter 13 plan to the extent of the value of the property to which
the creditor's security interest or lien attaches. The creditor
argued that because the debtor is retaining the truck, it should be
valued based on its replacement cost to the debtor, or its retalil
value. The Fifth Circuit's en banc decision instead holds that the
collateral should be valued based on the amount of money the creditor
would obtain if it foreclosed on the collateral, which in this case
would be the wholesale value of the truck. The creditor has filed a
petition for certiorari, and the Department of Justice has filed an
amicus brief in support of the petition for certiorari.
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In Taffi, an en banc panel of the Ninth Crcuit held in a
unani nous opinion that fair market value is the proper standard
for valuation w thout any deduction for hypothetical costs of
sale. In Taffi, the debtor’s confirned chapter 11 plan provided
for full paynent of the Service s secured claim The Service’s
cl ai mwas secured by debtor’s residence. The debtor asserted
that the secured clai mshould be valued based on the forced sale
val ue of the residence, or in the alternative, based on fair
mar ket val ue m nus the hypothetical costs of sale. The Service
asserted that its claimshould be based on the fair nmarket val ue
of the residence without any deduction for hypothetical costs.
The en banc panel agreed with the Service's position. The court
rejected the proposition that the valuati on should be based on
what the creditor would obtain if it foreclosed on the
collateral. Except for the Fifth Crcuit, all other circuits
whi ch have addressed this issue in cases involving private
creditors are consistent with the NNnth Grcuit’s decision.

Met robank v. Trinble, 50 F.3d 530 (8th Cir. 1995); Wnthrop A d
Farm Nurseries, Inc. v. New Bedford Institution for Savings, 50
F.3d 72 (1st Cir. 1995); Huntington National Bank v. Pees (In re
MO urkin), 31 F.3d 401 (6th Cr. 1994); Coker v. Sovran Equity
Mort gage Corp., 973 F.2d 258 (4th Cr. 1992). The debtors have
filed for certiorari in Taffi, and this office has recomended
that the United States acquiesce in certiorari.

W reiterate that correspondence to the Departnent of
Justice about the issues raised in Rash and Taffi should be sent
to the Ofice of Assistant Chief Counsel (CGeneral Litigation) for
prereview. Any questions should be addressed to Mtchel S. Hynman
of Branch 2 in General Litigation,

(202) 622-3620.
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