
security and logistics, the fact remains
that the casinos here operate under this
policy.  Given the credible and uncon-
tradicted evidence regarding the [busi-
ness] reasons underlying the “stay-on-
the-premises” policy, it is inappropriate
to second guess these reasons or to sub-
stitute a different business judgment for
that of Boyd.

In light of the Ninth Circuit’s opinion,
the Service will not challenge whether
meals provided to employees of casino
businesses similar to that operated by
Boyd Gaming meet the section 119 “con-
venience of the employer” test where the
employer’s business policies and prac-
tices would otherwise preclude employ-
ees from obtaining a proper meal within a
reasonable meal period.  A bona fide and
enforced policy that requires employees
to stay on the employer ’s business
premises during their normal meal period
is only one example of the type of busi-
ness practice that could justify the em-
ployer’s providing of meals that would
qualify for section 119 treatment.  An-
other example could be a practice requir-
ing “check-out” procedures for employ-
ees leaving the premises in order to
address the same type of security con-
cerns that were relevant in Boyd Gaming
where these procedures have the same
practical effect.

More generally, in applying section 119
and Treas. Reg. § 1.119–1, the Service
will not attempt to substitute its judgment
for the business decisions of an employer
as to what specific business policies and
practices are best suited to addressing the
employer’s business concerns.  By the
same token, to paraphrase the Ninth Cir-
cuit, “it would not [be] enough for [an
employer] to wave a ‘magic wand’ and
say it had a policy in order [for meals to
qualify under section 119].”  Thus, the
Service will consider whether the policies
decided upon by the employer are reason-
ably related to the needs of the em-
ployer’s business (apart from a desire to
provide additional compensation to its
employees) and whether these policies are
in fact followed in the actual conduct of
the business.  If such reasonable proce-
dures are adopted and applied, and they
preclude employees from obtaining a
proper meal off the employer’s business
premises during a reasonable meal period,
section 119 will apply.

Internal Revenue Service to
Make Litigation Guideline
Memoranda Available for 
Public Inspection

Announcement 99–81

On July 22, 1999, the Internal Rev-
enue Service (IRS) will make, among
other documents, Litigation Guideline
Memoranda (LGMs), issued between
January 1, 1986, and October 20, 1998,
available for public inspection.  Section
3509(d)(2)(A) of the Internal Revenue
Service Restructuring and Reform Act of
1998 (RRA 98), Pub. L. No. 105–206,
required that certain types of “Chief
Counsel Advice” be made available for
public inspection at this time.  In gen-
eral, Chief Counsel Advice is advice
about the tax laws written by the Na-
tional Office of Chief Counsel to field
offices, including District Counsel, Ex-
amination and Appeals. 

As reflected in Chief Counsel Notice
N(32)210–1 (April 18, 1988) LGMs “pro-
vide information and instruction relating
to litigating procedures and methods, and
standards and criteria on issues and mat-
ters of significant interest to litigating at-
torneys in the Office of Chief Counsel.”
However, “each [LGM] represents the lit-
igating position criteria and procedures of
the Office of Chief Counsel as of the date
of issuance and may not represent the cur-
rent position.”  Because some of the
LGMs do not represent current Chief
Counsel position, they may have been
designated internally as “obsolete.”  This
designation will not necessarily be appar-

ent on the face of the document.  Despite
the fact that the Chief Counsel attorneys
no longer follow the guidance and in-
structions set forth in obsolete LGMs, all
LGMs issued between 1986-1998 are
being made publicly available.  It is antic-
ipated that the IRS will make available to
the public a Title Index that identifies
which LGMs are current and those that
have been obsoleted.

Pursuant to § 3509 of RRA 98, Con-
gress has authorized the IRS to delete tax-
payer identifying details and information
that is exempt from public disclosure
under the Freedom of Information Act
(FOIA).  See§ 6110(i)(3).  The FOIA
deletions will be made only if it is deter-
mined that disclosure might “seriously im-
pede or nullify IRS activities in carrying
out a responsibility or function;” for ex-
ample, jeopardize an ongoing investiga-
tion or judicial proceeding or that would
be harmful to other interests specified in
the FOIA.  IRM 1230, Internal Manage-
ment Document System Handbook, at text
293(2).  After the documents have been
made available to the public, the correct-
ness of the deletion of any information
may be challenged under section 6110.

Documents released under this process
will be found in the Freedom of Informa-
tion Room, 1111 Constitution Ave., NW,
Washington, DC 20224, where they may
be read and copied by the public during
the hours 9:00 A.M. to 4:00 P.M. 

The public is cautioned that LGMs may
not be used or cited as precedent.  See
§ 6110(k)(3). 

The principal author of this announce-
ment is Andrea Tucker of the Office of the
Associate Chief Counsel (Domestic).  For
further information regarding this an-
nouncement contact Andrea Tucker on

(202) 622-4540 (not a toll-free call).
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