Section 401.—Qualified Pension, 1997, Plan A is amended to permit allan accrual or other benefit, under a plan

Profit-Sharing, and Stock Bonus employees of Division M, including em- deferring the receipt of compensation.
Plans ployees who have not completed oné\n election to make a rollover contribu-
26 CFR 1.401(a)(4)-1: Nondiscrimination require-Y&&" of service, to'make rollover contri-tion under Plan A is not a cash or
ments of § 401(a)(4) butions to Plan As trust at any timedeferred election. Consequently, the em-
(Also, §8 410, 416; 1.410(b)-6, 1.416-1.) following commencement of employ-ployees who are not eligible to make

Nondiscrimination and coverage; ment. Plan A defines a rol!ove_r contribu-salary deferral contributions for a plan
rollover. The nondiscrimination actu'al tion as a rollover contribution unqerye.a'r because they have not met Plan As
def I reent nd act I’ ntrib§ 402(_0), 403(a)(4), or 408(d)(3)(A)(ii), minimum one year of service require-
eterral percentage, and actual co Y%r a direct rollover under § 401(a)(31).ment are not eligible employees within

tion percentage tests of a q_ualified plan the meaning of § 1.401(k)-1(g)(4) and
are not affected by a qualified rollover; A AND ANALYSIS (ISSUE 1) are not treated as benefiting under the
to that plan prior to the individual who portion of Plan A that is a section

makes the rollover meeting the plan'sMINIMUM COVERAGE 401(K) plan even though they are eli-

age and service requirements. In addiREQUIREMENTS OF § 410(b) gible to make rollover contributions un-

mgi’mtl?r% rrlct))lrl10ir\1/$er r‘g{g dngénté;%ggrr nthri Section 410(b) describes minimumder Plan A.
mum noninte ratgd contribution require-C0Verage requirements that a plan must With respect to the portion of Plan A
9 9 satisfy in order to be qualified underthat is a section 401(m) plan,

ments of section 416(c) of the Codeg 403(a). Under § 1.410(b)-7(c)(1), a8 1.410(b)-3(a)(2)() provides that an

Rev. Rul. 96-48 plan that consists of (1) elective contri-employee is treated as benefiting under
butions under a section 401(k) plan (ashe plan for a plan year if and only if
ISSUES defined in 8 1.410(b)-9), (2) employeethe employee is an eligible employee

. _ and matching contributions under a secunder the plan for the plan year, as
(1) If, under a qualified retirementtion 401(m) plan (as defined indefined in § 1.401(m)-1(f)(4). In gen-
plan, employees who have not satisfied 1 410(b)-9), and (3) nonelective coneral, under § 1.401(m)-1(f)(4), an em-
the minimum age and service requireyipytions (which are contributions thatployee is an eligible employee only if
ments for participation Ior a plan yeargre neither elective, employee, nothe employee is directly or indirectly
are permitted to make “rollover contri- ymatching contributions) is treated asligible to make an employee contribu-
butions” to the plan's trust, to what ynree separate plans, each of which musion or to receive an allocation of
extent are such employees taken int@eparately satisfy the requirements ofnatching contributions under the plan
account for purposes of the minimumg 410(b). Under § 1.410(b)-6(b), if afor the plan year.
coverage requirements of § 410(b) Opjan applies minimum age and service Section 1.401(m)-1(f)(6) defines em-
the Internal Revenue Code and the nony|igibility conditions permissible under ployee contribution to mean any manda-
discrimination requirements of 88 401-g 410(a)(1) (including any entry datetory or voluntary contribution to the
(a)(4), 401(k)(3), and 401(m)(2)? _conditions under § 410(b)(4)(C)) andplan that is treated at the time of
(2) Are the employees described inexcludes all employees who do not meetontribution as an after-tax employee
Issue 1 participants for purposes of thenpse conditions from benefiting undercontribution. The rollover contributions
minimum contribution and benefit re-ne plan, then all employees who fail tothat are permitted under Plan A are not
quirements of § 416(c)? satisfy those conditions are excludabl@fter-tax contributions and therefore are
FACTS employees for purposes of determiningiot employee contributions for purposes
whether the plan satisfies § 410(b). of 8§ 401(m). Consequently, the employ-
Employer X maintains Plan A, a With respect to the portion of Plan Aees who are not eligible to receive
profit-sharing plan qualified underthat is a section 401(k) plan,allocations of matching contributions for
§ 401(a) that includes a qualified casig 1.410(b)-3(a)(2)(i) provides that ana plan year because they have not met
or deferred arrangement, as defined iemployee is treated as benefiting undelPlan A's minimum one year of service
§ 1.401(k)-1(a)(4)(i) of the Income Taxthe plan for a plan year if and only if requirement are not eligible employees
Regulations, and that provides forthe employee is an eligible employeawithin the meaning of 8§ 1.401(m)-
matching contributions and nonelectiveunder the plan for the plan year, asl(f)(4) and are not treated as benefiting
contributions. Plan A does not acceptefined in § 1.401(k)-1(g)(4). In gen-under the portion of Plan A that is a
after-tax employee contributions. Em-eral, under § 1.401(k)-1(g)(4), an em=section 401(m) plan even though they
ployer X consists of Division M and ployee is an eligible employee only ifare eligible to make rollover contribu-
Division N. Employees of Division M the employee is directly or indirectly tions under Plan A.
are eligible to participate in Plan A, i.e.,eligible to make a cash or deferred With respect to the portion of Plan A
to make salary deferral contributionselection under the plan for all or athat is treated as a separate plan consist-
and receive allocations of matching angortion of the plan year. ing of nonelective contributions,
nonelective contributions, when they Section 1.401(k)-1(a)(3)(i) defines a8 1.410(b)-3(a)(1) provides that an em-
have completed one year of service witttash or deferred election as any electioployee is treated as benefiting under the
Employer X. Employees of Division M by an employee to have the employeplan for a plan year if and only if the
who have satisfied Plan A's minimumeither provide an amount to the em-employee receives an allocation for the
one year of service requirement are alsployee in cash or another taxable benefiplan year that is taken into account
permitted to make rollover contributionsthat is not currently available, or con-under § 1.401(a)(4)-2(c)(2)(ii) in deter-
to Plan As trust. Effective January 1,tribute an amount to a trust, or providemining whether the plan satisfies the



nondiscriminatory amount requirementmployees with respect to the portion oployees under Plan A for a plan year
of 8 1.401(a)(4)-1(b)(2). As provided inPlan A that is a section 401(k) plan orand who are not frozen participants, the
§ 1.401(a)(4)-11(b)(1), rollover contri-the portion of Plan A that is a sectionregulations under § 401(a)(4) do not
butions are not taken into account ird01(m) plan. Thus, these employees angrovide guidance for determining
determining whether a plan satisfies theot included in either the ADP test orwhether a benefit, right, or feature avail-
nondiscriminatory amount requirementhe ACP test. able to such employees, such as the
of § 1.401(a)(4)-1(b)(2). Consequently, In general, only employees within theright to make rollover contributions,
the employees who do not receive allomeaning of § 1.401(a)(4)-12 (“benefit- satisfies the nondiscriminatory availabil-
cations of nonelective contributions foring employees”) are tested in applyingity of benefits, rights, and features re-
a plan year because they have ndhe nondiscrimination requirements ofquirement of § 1.401(a)(4)-1(b)(3).
satisfied Plan As minimum one year of§ 401(a)(4) to a plan. Under § 1.401- Section 1.401(a)(4)-1(d) provides that
service requirement are not treated a@)(4)-12, an employee is a benefitinghe Commissioner may, in revenue rul-
benefiting under the portion of Plan Aemployee for a given plan year forings, notices, and other guidance pub-
that is treated as a separate plan consigiurposes of the nondiscrimination redished in the Internal Revenue Bulletin,
ing of nonelective contributions evenquirements of § 401(a)(4) if and only if provide any additional guidance that
though they make (or are eligible tothe employee benefits under the plan fomay be necessary or appropriate in
make) rollover contributions under Planthe plan year within the meaning ofapplying the nondiscrimination require-
A. § 1.410(b)-3. As noted above, employments of § 401(a)(4), including addi-
Thus, the employees who have noges do not benefit under a plan withirtional safe harbors and alternative meth-
met Plan As minimum one year ofthe meaning of 8§ 1.410(b)-3 merelyods and procedures for satisfying those
service requirement for participation forbecause they make (or are eligible t@equirements. Pursuant to this authority,
a plan year are not treated as benefitnake) rollover contributions under thethe following rule is provided.
ing under any of the three portions ofplan, since such contributions are not A plan must separately satisfy the
Plan A that must separately satisfy thdaken into account in determiningnondiscriminatory availability require-
requirements of § 410(b) even thoughvhether a plan satisfies the nondiscrimiment of § 1.401(a)(4)-1(b)(3) with re-
such employees make (or are eligible t@atory amount requirement of § 1.401spect to each benefit, right, or feature
make) rollover contributions under Plan(2)(4)-1(b)(2). Thus, employees whahat is made available under the plan to
A. Therefore, under § 1.410(b)-6(b),make (or are eligible to make) rolloveremployees who do not benefit under the
these employees are excludable emplogontributions under Plan A, but who doplan for a plan year within the meaning
ees for purposes of applying the requirenot receive allocations of nonelectiveof § 1.410(b)-3 and who are not frozen

ments of § 410(b) to Plan A. contributions for a plan year, are notparticipants within the meaning of
tested in applying the nondiscriminatory8 1.401(a)(4)-4(d)(2). (Such employees
NONDISCRIMINATION amount of contributions or benefits re-are hereinafter referred to as “limited
REQUIREMENTS OF 8§ 401(a)(4), quirement to the portion of Plan A thatparticipants”.) A plan will separately
401(k)(3), AND 401(m)(2) is treated as a separate plan consistirgatisfy this requirement if the benefit,
of nonelective contributions. right, or feature is made available to

In order to be qualified under The right to make a rollover contribu- limited participants in a manner that,
§ 401(a), a plan must satisfy the nondistion is an “other right or feature” under under all of the relevant facts and
crimination requirements of § 401(a)(4).§ 1.401(a)(4)-4(e)(3)(ii)(I) that must circumstances, does not discriminate sig-
Among these requirements are the nonsatisfy the nondiscriminatory availability nificantly in favor of nonexcludable em-
discriminatory amount of contributionsof benefits, rights, and features requireployees who are highly compensated
or benefits requirement of § 1.401(a)(4)-ment of § 1.401(a)(4)-1(b)(3). Underemployees within the meaning of
1(b)(2) and the nondiscriminatory avail-§ 1.401(a)(4)-4, the tests of whether & 414(q). For purposes of satisfying this
ability of benefits, rights, and featurespenefit, right, or feature is made avail-requirement, whether an employee is
requirement of § 1.401(a)(4)-1(b)(3).able in a nondiscriminatory manner ardreated as an excludable employee is

As provided in 8§ 1.401(a)(4)- generally applied to benefiting employ-determined under 8 1.410(b)—6 based on
1(b)(2)(ii))(B), the nondiscriminatory ees. However, § 1.401(a)(4)-4(d)(2any minimum age and service require-
amount requirement that applies to also requires a plan to satisfy a separatments that are applied under the plan as
section 401(k) plan is the actual deferratest with respect to benefits, rights, ang condition on the availability of the
percentage (ADP) test in 8§ 401(k)(3).features provided to nonexcludable embenefit, right, or feature.

The nondiscriminatory amount requireployees with accrued benefits who are If either of the following two safe
ment that applies to a section 401(mhot currently benefiting under the planharbors is satisfied, a benefit, right, or
plan is the actual contribution percent{frozen participants). As noted abovefeature will be treated as made available
age (ACP) test in 8 401(m)(2). Underemployees are not benefiting employees a manner that does not discriminate
§ 1.401(k)-1(b)(2), only eligible em- merely because they make (or are elisignificantly in favor of nonexcludable
ployees are taken into account in thejible to make) rollover contributions employees who are highly compensated
ADP test. Likewise, under § 1.401(m)—under a plan. In addition, the employeegmployees. The first safe harbor will
1(b)(1), only eligible employees arewho make (or are eligible to make)automatically be satisfied if the plan,
taken into account in the ACP test. Asrollover contributions under Plan A, butwithin the meaning of § 1.401(a)(4)-12,
noted above, the employees who areho have not met Plan As minimum meets the following requirements. The
eligible to make rollover contributions, one year of service requirement forimited participants to whom the benefit,
but not to make salary deferral contribuparticipation for a plan year, are notright, or feature is currently available,
tions or to receive matching contribu-frozen participants. Thus, with respect tavithin the meaning of § 1.401(a)(4)—
tions, under Plan A are not eligibleemployees who are not benefiting em4(b), are all those, and only those,



employes who are excludel from par-

ticipation solely on accoum of failure to

satisfy the plans minimum age and
servie requirements ard the benefit,
right, or featue also satisfies the effec-
tives availability-= requiremet~ of

§ 1.401(a)(4)-4(c) Thus a plan would

automaticaly satisfy this sak harba if

it allowed rollovers by all employees
who will participae once they satisfy
the plans minimum age ard service
rules (ard nat by ary otha employees
who are excludel from participation in

the plan). A plan will nat fail to satisfy
this design-bas# sak harbo merely
becaus it limits the availability of the
benefit right, or featue to thoe em-
ployees who hawe satisfiel ary lesser
uniform minimum age and servie re-
quirements The seconl sak harba will

be satisfied if the benefit right, or

feature- is~ one- that- will- satisfy

§ 1.401(a)(4)-4(p and (c) eitha (1)

when the benefit right, or featue is

treatel as availabk only to employees
who are limited participans (i.e., as if it

were not availabk to othe employes to

whom the benefit right, or featue is, in

fact, availabl§ or (2) when the benefit,
right, or featue is treatel as availabk to

both limited participans and all other
employes to whom the benefit right, or

featue is, in fact availabe unde the
plan.

Applying this rule to Plan A, the right
of employes who haw nat satisfied
Plan A’s minimum one yea of service
requiremen for participation for a plan
yea to malke rollover contributiors must
separatgl satisfy the nondiscriminatory
availability requiremen of § 1.401(a)-
(4)-1(b)(3) The limited participans to
whom the right to make rollover contri-
butiors unde Plan A is currenty avail-
able within the meanig of § 1.401(a)-
(4)-4(b) are all those and only those,
employes who are excludel from pa-
ticipation solely on accoun of failure to
satisfy the plan's minimum one yea of
servie requirement and absenh other
relevant facts and circumstances the
right of sudh limited participans to
male rollover contributiors also satisfies
the effective availability requiremen of
§ 1.401(a)(4)—4(c) (The right to make
rollover contributiors does nat fail to be
currenty and effectively availabk to an
employe merely becaus the employee
does nat hawe an amourt tha is eligible
to be rolled ove.) Plan A thus satisfies
the requiremerg of the design-based
sak harba describé above Plan A is
therefoe treatel as separatgl satisfying
the nondiscriminatoy availability re-

quirement of § 1.401(a)@)— 1(b)(3)
with respet to the right of employees
who hawe nat satisfied Plan A's mini-
mum one yea of servie requirement
for participation for a plan yea to make
rollover contributions.

HOLDINGS (ISSUE 1)

1. Plan A is nat precludel from treat-
ing as excludable, for purposes of
§ 410(b) all employes who hawe not
completel one yea of servie (as re-
quired by the plan for participation)
merel becaus Plan A permit rollover
contributiors to be mace by sud em-
ployees.

2. Employes who are eligible to
make rollover contributions but who
haw nat satisfied Plan A’'s minimum
one yea of servie requiremen for
participation for a plan yea, are not
taken into accoun in applying the ADP
ted in 8§ 401(k)(3 to the portion of
Plan A tha is asection 401(K plan the
ACP teg in § 401(m)(9 to the portion
of Plan A tha is asection 401(m plan,
or the nondiscriminatio in amoun of
contributiors or benefit requiremenun-
der 8 401(a)(9 to the portion of Plan A
tha consiss of nonelectie contribu-
tions.

3. Plan A mug separategl satisfy the
nondiscriminatoy availability require-
mert of § 1.401(a)(4)-1(b)(B with re-
spet to the right of employes who
hawe nat satisfied the minimum one year
of servie requiremen for participation
for a plan yea to make rollover contri-
butiors to the plan Plan A is treatal as
separatgl satisfyirg this requirement
becaus it satisfies the requiremerg of
the design-basg sak harbo described
in this revene ruling.

LAW AND ANALYSIS (ISSUE 2)

Section 416(9 generaly requires each
non-key employes who is a participant
in a defined beneft or definad contribu-
tion plan to accrie a minimum benefit
or receive a minimum contributian un-
der the plan in ary yea the plan is
top-heay. Sectim 1.416-1 Q&A M-4
ard Q&A M-10, describs which em-
ployees mug recéve the top-heavy
minimums In general ead non-key
employe who is a participat in a
top-heay plan mug receive the mini-
mum if, in the cas of a defined contri-
bution plan, the participarn has not sepa-
rated from servie by the erd of the
plan yea, or, in the cae of a defined
beneft plan the participan has at least
1,00 houss of servie for the accrual

computatiom period Non-key employees
may not fail to receive the top-heavy
minimum by virtue of being excluded
from participation becaue therr com-
pensatia is less than a statel amour or
becaus of failure to make mandatory
employe contributiors or elective con-
tributions.

Employes who hawe not satisfial the
minimum age and servie requirements
for plan participation for a plan yea are
not participans for purposs of § 416(c)
merely becaue they make (or are eli-
gible to makg rollover contributions
unde a plan Sud employeestherefore,
are not requirel to accrie minimum
benefis or receive minimum allocations
for yeass in which a plan is top-heay.

HOLDING (ISSUE 2)

For purposs of the minimum contri-
bution and bendit requremens of
§ 416(c) employes are not participants
for a plan yea merely becaus they
male (or are eligible to make rollover
contributiors unde Plan A.

DRAFTING INFORMATION

The principd autha of this revenue
ruling is Jame Flanney of the Em-
ployee Plars Division. For further infor-
mation regardirg this revenwe ruling,
pleag conta¢ the Employee Plars Divi-
sion's taxpaye assistane telephoe sa-
vice betwea the hours of 1:30 p.m. and
4 p.m. Easten Time, Monday through
Thursdg, by calling (202 622—6074/
6075 or Mr. Flanney on (202 622-
6214 (Thes telephor numbes are not
toll-free numbers.)




