Rev. Rul. 96-47

ISSUE

Does a definad contributin plan that
allows participans who hawe not termi-
natel employmen to dired the invest-
mert of their accouns and that offers a
broad range of investmen choices sat-
isfy- the= consen~ requiremeng- of
§ 411(a)1) of the Internd Revenue
Cock if the accouns of former employ-
ees who do nat consem to an immediate
distribution of their accoun balance are
requirel to be investel in a money
marke fund?

FACTS

Plan A, a profit-sharirg plan allows
ead participant who has nat terminated
employmen to choo® the manne in
which his or he accoun is invested
amory the plans investmen alterna-
tives The choices include abroa range
of investmen alternatives including a
moneg/ marké fund and severh other
funds with materially differert risk and
retum characteristics.

Plan A provides tha a participart who
terminats employmen prior to normal
retiremen dae will receive his or her
vestal accoum balan@ at normd retire-
mernt dake unles the participan elects,
upan termination of employmen or any
time thereafte to receive an immediate
distribution of the vestel accoun balance.
Plan A also provides tha upon termina-
tion of employmen the participat may
no longe choog amory investmen alter-
natives and the participants accoun will
automaticaly be investa in the money
marke fund until distributed.

LAW AND ANALYSIS

Sectimn 411(a)(11) ses forth consent
requiremerd that mug be satisfied with
respet to certan distributiors in order
for a plan to be qualified under
§ 401(a) Unde 8§ 411(a)@1), if the
presem~ value- of- a~ participants
nonforfeitabé beneft exceed $3,500,
the plan mug provide tha the beneft is
not immediatey distributabk without
the participants consent.

Section 1.411(a)-11(c)(2)() of the In-
come Tax Regulatiors provides that con-
sert to a distribution is nat valid if,
unde the plan a significart detrimen is
imposa on ary participat who does
not conseh to the distribution That
regulation further provides that whether
or nat a significart detrimen is imposed
is determiné basel on the particular
facts and circumstances.

Baseal on the facts and circumstances
applicabé to Plan A, the loss of the
right to choog amorg a broad range of
investmen alternatives with materially
differert risk and retum characteristics
is a significart detriment within the
meanirg of § 1.411(a)-11(c)(2)(i), that
is imposel by Plan A on a participant
who does not conseh to a distribution.
Therefore Plan A permits an immediate
distribution without a valid consent.

HOLDING

Plan A fails to satisfy § 411(a)@1)
becaus a participants beneft is imme-
diately distributabé unde the plan with-
out the participants valid consent.

EFFECT OF PRIOR
DETERMINATION LETTER

A plan tha has receival a determina-
tion letter on a provision inconsistent

with this revenee ruling, ard tha satis-
fies the conditiors for reliane se forth
in sectim 22.04() throudh (4) of Rev.
Proc 96-6 19964 I.R.B. 151, may
continte to rely on tha determination
letter for the periad describe in Rev.
Proc 96-6 Sud a plan, howeve, is not
entitled to the extende relianee provi-
siors of Rev. Proc 89-9 19891 C.B.
780, ard Rev. Proc 89-13 19894 C.B.
801, as modified by Rev. Proc 93-9,
19934 C.B. 474, ard Rev. Proc 93-
39, 19932 C.B. 513 with respetto the
guidane in this revenee ruling. A plan
tha is amendd to comply with this
revene ruling will nat lose its otha-
wise applicabé extende reliane pe-
riod.

DRAFTING INFORMATION

The principd autha of this revenue
ruling is Jame Flanney of the Em-
ployee Plars Division. For further infor-
mation regardig this revene ruling,
plea® contat¢ the Employes Plars Divi-
sion's taxpaye assistane telephome se-
vice betwea the hours of 1:30 p.m. and
4 p.m. Easten Time, Monday through
Thursdg, by calling (2020 622—-6074/
6075 or Mr. Flanney on (202 622—
6214 (The telephor numbes are not
toll-free numbers.)




