
(‘‘SBJPA’’), tax-exempt organizations
were precluded from establishing plans
that included qualified cash or deferred
arrangements under § 401(k). Thus, an
employer that included both taxable and
tax-exempt entities was only permitted
to maintain a plan that included a
qualified cash or deferred arrangement
under § 401(k) for the taxable entities.
However, the SBJPA amended § 401(k)-
(4)(B) to repeal this prohibition and
permit tax-exempt entities to establish
such plans for plan years beginning after
1996.
Special rules are provided in

§§ 1.401(a)(26)–1(b)(4) and 1.410(b)–
6(g) for a qualified cash or deferred
arrangement under § 401(k) for the em-
ployees of a taxable entity that must be
aggregated with a tax-exempt entity.
Under these special rules, if certain
requirements are met, the employees of
the tax-exempt entity that are precluded
from being covered in the qualified cash
or deferred arrangement may be disre-
garded when determining whether the
arrangement maintained by the taxable
entity satisfies § 401(a)(26) or
§ 410(b). The special rules apply only
to employees whose employer is pre-
cluded under § 401(k)(4)(B) from main-
taining a qualified cash or deferred
arrangement.
Beginning in 1997, these special rules

would no longer apply because employ-
ees of a tax-exempt entity are permitted
to be covered by a qualified cash or
deferred arrangement. The Treasury and
the Service recognize that this change
presents practical issues for employers
consisting of both tax-exempt and tax-
able entities as they consider possible
redesign of their retirement programs in
light of § 1426 of the SBJPA. Conse-
quently, this notice extends the relief
provided under § 1.410(b)–6(g) for
these employers through the 1997 plan
year. Through the 1997 plan year only,
these employers may continue to disre-
gard employees of tax-exempt entities
when testing a qualified cash or deferred
arrangement maintained by a taxable
entity in accordance with § 1.410(b)–
6(g).
Section 1432 of the SBJPA provides

that, beginning in the 1997 plan year,
§ 401(a)(26) applies only to defined
benefit plans. Accordingly, it is not
necessary to extend the relief provided
by § 1.401(a)(26)–1(b)(4) with respect
to § 401(a)(26).

VI. 403(b) PLANS

Notice 89–23, 1989–1 C.B. 654, dis-
cusses the nondiscrimination require-
ments under § 403(b)(12)(A) for annu-
ity contracts, custodial accounts, or
retirement income accounts purchased
under plans eligible for favorable tax
treatment under § 403(b) (‘‘403(b)
plans’’). Section 403(b)(12)(A)(i) pro-
vides that, with respect to nonelective
contributions, a 403(b) plan must meet
the requirements of §§ 401(a)(4), (5),
(17) and (26), 401(m), and 410(b). No-
tice 89–23 provides that § 403(b)(12) is
satisfied if an employer operates its
403(b) plan in accordance with a rea-
sonable, good faith interpretation of
§ 403(b)(12). As provided in Announce-
ment 95–48, until further guidance is
issued, employers maintaining 403(b)
plans may continue to rely on Notice
89–23. However, employers maintaining
403(b) plans may not continue to rely
on a reasonable, good faith interpreta-
tion of § 401(a)(17), but must comply
with the regulations under § 401(a)(17)
as of the applicable effective dates set
forth in § 1.401(a)(17)–1(d). Of course,
for the period for which a qualified plan
is deemed to satisfy any particular statu-
tory nondiscrimination requirement, the
nonelective contributions under a gov-
ernmental 403(b) plan also are deemed
to satisfy that requirement.

VII. APPLICATION OF § 414(b)
AND (c)

Until further guidance is issued, gov-
ernments and tax-exempt organizations
(including churches) may apply a rea-
sonable, good faith interpretation of ex-
isting law in determining which entities
must be aggregated under § 414(b) and
(c). Any further guidance will be applied
on a prospective basis only and will not
be effective before plan years beginning
in 2001.
The Treasury and the Service invite

specific suggestions for an aggregation
standard or standards appropriate for
tax-exempt organizations under § 414-
(b), (c) and (o). In particular, comments
are requested on the appropriateness of
the standard described in Section
V.B.2.a of Notice 89–23, under which
two entities are in the same controlled
group if at least 80% of the directors,
trustees or other individual members of
one entity’s governing body are either
representatives of or directly or indi-
rectly control, or are controlled by, the
other entity. However, because questions
have arisen as to whether this

standard would be appropriate and suffi-
cient in all circumstances, the Treasury
and the Service intend to consider alter-
native and additional standards as well.

VIII. COMMENTS

Comments or suggestions in response
to this notice should be submitted by
April 30, 1997, and should be addressed
to: CC:DOM:CORP:T:R (Notice 96–64),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, D.C. 20044. Alternatively, tax-
payers may hand-deliver comments be-
tween the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:T:R (Notice 96–64),
Courier’s desk, Internal Revenue Ser-
vice, 1111 Constitution Ave., NW, Wash-
ington, DC, or may submit comments
electronically via the IRS internet site at
http://www.irs.ustreas.gov/prod/tax_regs/
comments.html.

IX. EFFECT ON OTHER
DOCUMENTS

Notice 89–23 and Notice 92–36 are
modified.

DRAFTING INFORMATION

The principal author of this notice is
Diane S. Bloom of the Employee Plans
Division. For further information regard-
ing this notice, please contact the Em-
ployee Plans Division’s taxpayer assis-
tance telephone service at (202) 622–
6074 or (202) 622–6075, between the
hours of 1:30 p.m. and 4 p.m. Eastern
Time, Monday through Thursday, or Ms.
Bloom at (202) 622–6214. Alternatively,
please contact Patricia McDermott of
the Office of the Associate Chief Coun-
sel (Employee Benefits and Exempt Or-
ganizations) at (202) 622–6030. (These
telephone numbers are not toll-free.)

26 CFR 601.201: Rulings and determinations
letters.

Rev. Proc. 96–56

Section 1. PURPOSE
This revenue procedure amplifies Rev.

Proc. 96–3, 1996–1 I.R.B. 82, which
sets forth areas of the Internal Revenue
Code (‘‘Code’’) under the jurisdiction of
the Associate Chief Counsel (Employee
Benefits and Exempt Organizations) in
which the Internal Revenue Service will
not issue advance rulings.

Section 2. BACKGROUND
Rev. Proc. 96–3, section 5, lists spe-

cific areas in which rulings or determi-
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nation letters will not be issued because
the areas are under extensive study. This
revenue procedure adds a subparagraph
for certain rulings involving § 457
nonqualified deferred compensation
plans of state and local government
and tax-exempt entities. The Small Busi-
ness Job Protection Act of 1996, P.L.
104–188 (‘‘SBJPA’’) has substantially
changed the requirements for state and
local government plans that meet the
requirements of § 457(b) by mandating
that all assets and income of these plans
be held in trust for the exclusive benefit
of the participants and their beneficia-
ries. The SBJPA has also added other
provisions which are now available for
use in all plans that meet the require-
ments of § 457(b).

Section 3. PROCEDURE
Rev. Proc. 96–3 is amplified by add-

ing to section 5 the following: Section
457. Deferred Compensation Plans of
State and Local Government and Tax-
Exempt Organizations. The tax effect of
provisions under the Small Business Job
Protection Act affecting plans described
in § 457. Taxpayers may, however, still
receive advance rulings on § 457 plans
based on the law in effect prior to
enactment of the Small Business Job
Protection Act.

Section 4. EFFECTIVE DATE
This revenue procedure applies to all

ruling requests, including any pending in
the National Office before December 16,
1996. In pending cases, taxpayers may
withdraw their ruling request from con-

sideration and obtain a refund of their
user fee. If the ruling request is not
withdrawn, the ruling will analyze the
taxpayer’s plan under the law in effect
before the enactment of the SBJPA.

Section 5. EFFECTS ON OTHER
REVENUE PROCEDURES

Rev. Proc. 96–3 is amplified.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Cheryl Press of the Office
of the Associate Chief Counsel (Em-
ployee Benefits and Exempt Organiza-
tions). For further information regarding
this revenue procedure, contact Cheryl
Press at (202) 622–6030 (not a toll-free
number).
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