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Section 482 — Allocations Between
Related Parties

Rev. Proc. 96-53

SECTION 1. PURPOSE

This revene procedue updates and
supersede Revene Procedue 91-22,

and application of transfe pricing meth-
odologies (“TPMs) for international
transactions An APA is an agreement
betwea the Servie and the taxpaye on
the TPM to be applied to any apportion-
mert or allocatim of income deduc-
tions credits or allowance betwea or
amorg two or more organizations
trades or businesse owned or con-
trolled, directy or indirectly, by the
sane interests The TPM thus represents
the application to the taxpayefrs spe-
cific facts and circumstance of the best
methal within the meanig of the in-
come tax regulatiors under § 482 of the
Internd Revene Coce (“the regula-
tions‘), as agree& pursuah to negotia-
tions betwe@ the Servie ard the tax-

paye.

SEC. 2. OVERVIEW

Unde the APA reques procedurethe
taxpaye proposs a TPM and provides
dat intendel to shav tha the TPM is
the appropria¢ application of the best
methal within the meanimy of the regu-
lations for determinirg arm's lengh re-
sults betwea the taxpaye ard specified
affiliates with respet to specified inter-
compary transactions The Servie
evaluats the APA reques by analyzing
the datl submittel and ary othea rel-
evant information After discussion if
the taxpaye’'s proposh is acceptable,
the parties execue an APA coverirg the
propose TPM. APAs often involve
agreemerst with foreign competeh au-
thorities unde income tax conventions.

SEC. 3. PRINCIPLES OF THE APA
PROCESS

.01 The APA proces is designé to
be a flexible problem solving process,
base& on cooperatie and principled ne-
gotiatiors betwee taxpayes ard the
Service .

02 APAs are intenda to reflea
agreemenhbetwea the taxpaye ard the
Servie on the bes method within the
meanirg of the regulations for dete-
mining arnis lengh prices and the
prope application of the beg methal to
the taxpaye’'s specifc facts and cir-
cumstance (tha is, the TPM). In nego-
tiations for APAs involving one or more
foreign competeh authorities (“‘bilat-
eral’ and “multilateral’ APAS), the ini-
tial negotiatig position of the U.S.

19914 C.B. 526, ard informs taxpayers competeh authoriy will refled the Se-

how to secue an advane pricing agree-
mert (“APA”) from the Office of the
Associaé Chief Counsé (International)
coverirg the prospectie determination

vice's opinion base& on consultation
with the taxpaye, of the bes method
within the meaniry of the regulations
ard the appropria¢ TPM.
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03 The taxpayer must, to the extenteflect differences in facts, economicDistrict and of any Appeals or District
feasible, secure relevant pricing data&onditions, and applicable legal rulesCounsel Office with responsibility for
from closely comparable uncontrolled .07 The filing of an APA request doesthe taxpayer’s returns normally will par-
transactions. If this information cannotnot put into abeyance any examinationicipate in the prefiling conference. If
be obtained, _the taxpayer must identifyor other enforcement proceeding. Serthe taxpayer initially requests a prefiling
any transactions it belleves_ may bevice personnel responsible for APAS 'a.nd:onference on an anonymous basis, then
pomparable, but for which reliable d_atafor enforcement proceedings mvolv_mgchooses to identify itself, the conference
is unavailable. Where such transactionthe taxpayer shall, to the extent feasiblenay pe rescheduled to permit necessary
cannot be |dent|f|ed', the taxpayer mustcoor_d|ne_1te thelr activities so as to aVO'dpersonneI to participate. When request-
to the extent possible, secure relevarduplicative information requests to the—ng a prefiling conference on an identi-
pricing data from uncontrolled transac-taxpayer, to enhance the efficiency ok basis, the taxpayer must inform the
tions that are similar, even though notService operations and to reduce overa PA Office whether transactions similar
closely comparable, and propose adjustaxpayer compliance burdens.

X X . or related to those to be covered by the
ments to account for differences be- .08 Prompt and fair resolution of d APA fl d
tween such uncontrolled transaction®\PA requests and renewals, in keepin@.mpos.e are currently under con-
and its own operations. The APA pro-with the demands of the multinational>/d€ration by Examination, Appeals or
cess may apply notwithstanding that n@conomic environment, are central goal$OUnsel. Taxpayers should, at least one
comparable uncontrolled transactionsf the APA process. week prior to a prefiling conference,
can be identified. In such cases, a .09 The Service intends that the APAsend a bnef preﬂlmg submission to. the
taxpayer must demonstrate that the prgprocess will retain the flexibility to APA Office that confirms the date, time
posed TPM otherwise satisfies the readdress the needs of particular taxpay@nd Place of the prefiling conference;
quirements of § 482 and this revenuers. To this end, the Service and thdists the persons attending the prefiling
procedure. taxpayer may, by agreement, adopt sp&onference for the taxpayer; and outlines

.04 The APA Policy Board (the cial procedures, including simplifiedthe issues to be discussed at the prefil-
“Policy Board”) consists of the Associ- procedures, that depart from those sétg conference. If the prefiling submis-
ate Chief Counsel (International), theforth in this revenue procedure. Suctsion is ten pages or less, it may be sent
Assistant Commissioner (International)special procedures might be warrantedhy facsimile; if the prefiling submission
and the Assistant Commissioner (Examifor example, in order to meet the needexceeds ten pages, seven copies and one
nation). The Policy Board establishessf small business taxpayers, or in ordebriginal should be delivered pursuant to
Service policy on matters of substantiato facilitate simultaneous negotiation ofthe instructions contained in section 5.13
general Importance pertaining to theaPAs by the taxpayer, the Service, anql)f this revenue procedure_
AP}(A)‘SPEI'Ohgra,rAnIIDA 5 _ der th foreign competent authorities.

. e rogram Is under the
immediate supervision of a Director (thesec. 4. PREFILING CONFERENCES SEC. 5. CONTENT OF APA
“APA Director”) within the Office of REQUESTS
the Associate Chief Counsel (Interna- .01 Some cases are not suitable for 01 General
tional). The APA Director shall, directly APAs. Even in suitable cases, the extent ° . . ,
or by delegation, take any actions necesf information needed and scope of the (1) All materials submitted with the
sary for carrying out the provisions ofnecessary written request will vary fromréquest become part of the Service’s file
this revenue procedure. case to case. Therefore, the taxpayé]fn_d_ will not be returned. Therefore,

.06 Application of the TPM to tax may request one or more prefiling con-original documents should not be sub-
years prior to those covered by the APAerences to explore informally the suit-mitted.

(“rollback” of the TPM) is an effective ability of an APA and to clarify what (2) The taxpayer must submit copies
means of enhancing voluntary compli-data, documentation, and analyses a@f any documents relating to the pro-
ance and an effective use of resources iikely to be necessary in order for theposed TPM and must ensure that all
addressing unresolved transfer pricingervice to be able to consider a requesgsubmitted information is properly la-
issues. It is Service policy that, whenthe need for an independent expertpeled, indexed, and referenced in the
ever feasible (based, for example, omotentially applicable TPMs; the possi-request. Any previously-submitted docu-
consistency of facts, law, and availableility of an agreement among competenments that the taxpayer wishes to asso-
records in the prior years), the TPMauthorities; and the Service's schedulgiate with the request must be refer-
should be used for resolving such issueand method for coordinating and evaluenced in the request. If the records or
for prior taxable years. As provided inating the request. documents to be submitted are too volu-
section 8 of this revenue procedure, the .02 To schedule a prefiling confer-minous for transmittal with the request,
taxpayer may request that the Servicence, the taxpayer or its representativéie taxpayer must describe the contents
consider a rollback in connection with ashould contact the APA Office with Of such items in the request, certify that
particular request. Taxpayers should reghree alternative dates for the prefilingthe items exist at the time the request is
ognize that, even absent a request for eonference. The taxpayer may request gubmitted, state where the items are
rollback, the Service may, under reguprefiling conference either on the basidocated, state whom the Service can
larly applicable procedures, determinghat its identity will be made known in contact to secure the items, and confirm
that the TPM agreed to in an APAconnection with the conference, or thathat the items will promptly be made
should be applied to prior years. Wherit will participate in the conference onavailable upon request.

applying the TPM to prior years, an anonymous basis. If the taxpayer (3) All documents submitted in a for-
whether or not at the request of thechooses to make its identity known ineign language must be accompanied by
taxpayer, adjustments may be made tthe conference, representatives of than English translation.



(4) The user fee should be submitted (5) Representative financial and taxgross income/total operating expenses,
with the request, unless previously subelata of the parties for the last threenet operating profit margin, or return on

mitted. taxable years, together with other rel-assets).
.02 Explanation of the Proposed&vant data and documents in support of (2) A functional analysis of each
TPM. the proposed TPM. This item includesparty setting forth the economic activi-

The taxpayer must provide a detailed?Ut need not be limited to, data conies performed, the assets employed, the
explanation and analysis of each prota'ned in Form 5471 (Information Re-€CONOMIC COsts incurred, and the risks
posed TPM based on the principleort with Respect to a Foreign Corporaﬁssumed- _ _
discussed in sections 3.02 and 3.03 djon); Form 5472 (Information Report of _(3) An economic analysis or study of
this revenue procedure. The request Foreign Owned Corporation); incomet€ general industry pricing practices
should illustrate each proposed TPM byax returns; financial statements; annugfnd €conomic ~functions performed
applying it, in a consistent format, to thereports; other pertinent U.S. and foreighVithin the markets and geographical
prior three taxable years' financial andgovernment filings (for example, cus-aréas to _be covered by the ',A‘PA' .
tax data of the parties. When historicatoms reports or SEC filings); existing (4) A list of the taxpayer's competi-

data cannot be used to illustrate a TPMrici istributi i i “tors and a discussion of any uncon-
Mpricing, distribution, or licensing agree trolled transactions, lines of business or

for example, when the TPM applies to : ' i i ies; ;
( p pp ments; marketing and financial stud|es,[ypes of businesses that may be compa-

a new product or business), the requegind company-wide accounting proce S0 .
should include an illustration based OfHures, business segment reports, burable or similar to those addressed in the

. . faquest
projected or hypothetical data. If cover-ggtg projections, business plans, and 9 : . :
age of three taxable years is inappropriyoridwide product line or business se (5) A detalled presentation of the te-

Ysearch efforts and criteria used to iden-
B or Ay season, the laxpayer shoulthent profiabilty reports. ffy and select possible  independent
range and explain why this range was, (6) The functional currency of eachcomparables and of the application of

chosen. arty and the currency in which pay-the criteria to the potential comparables.
ment between parties is made for therhis presentation should include a list of
.03 General Factual and Legal Itemstransactions that will be covered by thepotential comparables and an explana-
for All Proposed TPMs. ~ APA. tion of why each was either accepted or
Unless otherwise agreed in a prefiling (7) The taxable year of each partyrejected.
conference, each request must include, gy A gescription of significant finan-  (6) A detailed explanation of the se-
in addition to any other items specifiedgig| “accounting methods employed byection and application of the factors
In this revenue procedure, the followmgthe parties that have a direct bearing odsed to adjust the activities of selected
items: o _the proposed TPM. independent comparables for purposes
(1) The organizations, trades, busi- (9) An explanation of significant fi- Of devising the proposed TPM. Ex-
nesses, and transactions that will be .. &o "o 0 tax accounting differences@Mples of possible adjustments include
subject to the APA. if any, between the U.S. and the foreigrpdiustments to accord with product line
(2) The names, addresses, t-e-lephOHc%ount,ries involved that have a bearingedregations; for functional differences
numbers, and taxpayer identification’ ", oroposed TPM. relating to activities performed, assets

numbers of the controlled taxpayers tha? ) A emp'oyed risks and costs incurred: for
are parties to the requested APA (the (10) A discussion of ‘any relevant  \o"0 "scale differences; and for

arties). statutory provisions, tax treaties, court,. . . -
P (3) p)\prope”y completed Form 2g4gdecisions, regulations, revenue rullngsEji'ocheSr_Ing economic and market condi
for any persons authorized to represerflf revenue procedures that relate to th

the parties in connection with the re-Proposed TPM. .05 Specific Factual Items for a Cost
quest. If the taxpayer or the taxpayer’s (11) A statement describing all previ-Sharing Arrangement.

authorized representative has retainedus and current issues at the examina- The taxpayer must apply the cost
any other person or persons (includingtion, appeals, judicial, or competent ausharing regulations under § 482 in de-
but not limited to, a law firm, account- thority levels that relate to the proposedreloping the cost sharing arrangement
ing firm, or economic consulting firm) TPM, including an explanation of the proposed in the request. The following
to assist the taxpayer in pursuing thdéaxpayer’s and the government’s posiillustrates information that may be ap-
APA request, the taxpayer must alsdions and any resolution of any suchpropriate to establish that the proposed
provide a separate written authorizationssues. The same information may alsarrangement is a qualified cost sharing
for disclosures to such person or personge required for similar issues involvingarrangement:

and their employees during the Service’$oreign tax authorities. (1) The history of the business opera-
consideration of the request, pursuant to . tions, the geographic locations, and prin-
.04 Specific Factual Items for a Pro- cipal pusiness activities (for example,

the instructions in 8 301.6103(c)-1 of ;
the Income Tax Regulations. © posed TPM other than a Cost Sharingnanufacturing or marketing) of each of
(4) A brief description of the general Afrangement. the participants.

history of business operations, world- The following information may be (2) Documentation of the arrange-
wide organizational structure, owner-appropriate to establish the arm’s lengtiinent and any changes made to it, along
ship, capitalization, financial arrange-basis of the proposed TPM undefwith an explanation and the dates
ments, principal businesses, and th& 482: thereof.

place or places where such businesses(1l) Pertinent measurements of profit- (3) The participants, their dates of
are conducted, and major transactiombility and return on investment (forentry, each participant’s contribution to
flows of the parties. example, gross profit margin or markupthe arrangement, each participant’s inter-



est in any covered intangibles, and hownto account; and, for a representative .06 Discussion of Collateral Income
each participant reasonably anticipateperiod, a comparison of projected andlax Issues.

that it will derive benefits from the use actual benefit shares. The taxpayer must discuss any rel-
of covered intangibles; a statement (g) The accounting method used tgvant collateral income tax issues (for
whether there has been or will be anyaiermine the cost and benefits of th&€xample, issues relating to foreign tax
transfe_r by any participant of Coveredintangible development (including theCredits) raised by the proposed TPM
. 1e[ethod used to translate foreign currendnder United States law.
common control and, if so, how benefits

will be reflected under those circum-cieS): and to the extent that the account- .07 Critical Assumptions.

stances; and evidence of participantd"d Method differs materially from U.S.  The taxpayer must propose and de-
Comp"ahce with the reporting require-9€nerally accepted accounting principlesscribe a set of critical assumptions. A
ments under the cost sharing regulation@’ €xplanation of any material differ-critical assumption is any fact (whether

(4) The method for calculating each€NCes- or not within control of the. taxpayer)
participant's share of intangible develop- (10) Prior research, if any, undertakerfélated to the taxpayer, a third party, an
ment costs and the reason why such the intangible development area; anydustry, or business and economic con-
method can reasonably be expected tmngible or intangible property madeditions, the continued existence of which
reflect that participant’s share of antici-available for use in the arrangement an P'r\l/lwatecngl_ t(l) the taxpayer’s prﬁposed
pated benefits; and a statement whetheiny compensation paid for that propert ude. f ritica a;ssumpﬂotns | might g In- .
RS T e R e i o o, o G b oo
intangible development costs will bepayee, and how such compensation i% 9 P v anp
adiusted to account for chanaes in ec : . . . ficular corporate or business structure or

Jus a \ng Odetermined); and any other information f ted busi |
nomic conditions, the business operagsed to establish the value of pre-a range of expected business volume.

tions and practices of the participantSeyisting and covered intangibles. .08 Contents of Annual Report.
and the ongoing development of intan- (11) Whether and how participants Section 11.01 of this revenue proce-
gibles under the arrangement. ay join or leave the arrangement (offure provides that the taxpayer must file

5) The scope of the research and"
deS/e)Iopment topbe undertaken, includin@theérwise change their interests in cov@n annual report for each taxable year
the intangible or class of intangibles€’€d intangibles); any adjustments thafovered by the APA. The taxpayer
9 9 should propose in the request a list of

intended to be developed. will be made to the participants inter- o % " included in each report. For
(6) The duration of the arrangement€Sts in covered intangibles in such ample, the report should genérally
the conditions under which the arrangecases; any payments that must be ma(?éélude the following items: (a) the
ment may be modified or terminated;in such cases, and how such paymen plication of the TPM to the actual
and the consequences of such modificawill be calculated and made; andqperations for the year; (b) a description
tion or termination, such as the interestvhether any changes in the participantg any material lack of’ conformity with
that each participant will receive in anyinterests in covered intangibles haveitical assumptions and the reasons
covered intangibles. already occurred, any compensation paigherefor (or, if there has been no mate-
(7) The scope of intangible develop-for those interests, and any informatiortia| |ack of conformity with critical
ment costs, and which costs are includegsed to establish the value of suchyssumptions, a statement to that effect):
and which are excluded_ (for examplemterests_ and (c) an analysis of any compensating
costs (?f technology acquired from third (12) How cost sharing payments anddjustments to be paid by one entity to
parties; non-product specific developy, iy or hyy-out payments (i.e., pay-the other, and the manner in which the

ment costs; costs associated with abafl oo made when a participant contribPayments are to be made. Other items
doned projects; costs associated with intangibles, or acquires or relinfnay be appropriate to the taxpayer's
specific stages of product development ’

and relevant labor, material, and overduishes —an interest in coveredParticular cireumstances.

head costs); a description of any serntangibles) made_or received have been g Term.

vices performed for participants to belféated for U.S. income tax purposes. (1) The taxpayer must propose an
included in intangible development costs (13) Representative internal manualsinitial term for the APA. For example,
(for example, contract research) andlirectives, guidelines, and similar docuthe APA could take effect at the begin-
how those services would be taken intdnents prepared for purposes of implening of the taxable year during which it
account; and, for a representative periodnenting or operating the cost sharingvas requested or signed, and last for
a breakdown of total costs incurred, and@rrangement (for example, research anghree taxable years. The term should be
the costs borne by each participantdevelopment committee meeting min-appropriate to the industry, product, or
pursuant to the arrangement. utes, market studies, economic impadransaction involved.

(8) The basis used for measuringtnalyses, capital expenditure budgets, (2) The APA request must be filed no
benefits, the projections used to estimaténgineering studies, reports and studiggter than the time prescribed by law
benefits, and why such basis and projec®f trends and profitability in the indus- (including extensions) for filing the tax-
tions yield the most reliable estimate oftry, and financial analyses for financingpayer’s Federal income tax return for
reasonably anticipated benefits; a deand cash flow purposes). the first taxable year to be covered by
scription of any amounts to be received (14) Each participant’s gross and nethe APA. For purposes of the preceding
from nonparticipants for the use ofprofitability (historical for five taxable sentence, an APA request will be consid-
covered intangibles (for example, as gears and projected for two taxableered filed on the date payment of the
royalty pursuant to a license agreementyears) with regard to the product areaequired user fee is made (within the
and how such amounts would be takemovered by the arrangement. meaning of § 7502(a)), provided that a



substantially complete APA request isa partnership must be a trustee or apparent on the face of the APA request
filed with the Service within 120 days partner who has personal knowledge ofhat the transaction or transactions sub-
thereafter, subject to extension by théhe facts. ject to the request involve tangible prop-
Service based on a showing of substan- 15 signatures eftly an?/orh.s?]rvi_ces tthﬁf total annu?l
tial unforeseen circumstances. ; i , value O which IS not In excess o

The taxpayer or the taxpayer's amho$50,000,000, or payments for intangible
zed representative must sign the re:

i : :
. - “~property (such as royalties) not in ex-
Consideration. quest. If an authorized representative 'gess of $10,000,000 annually, the user
to sign, the taxpayer and representativ

The taxpayer must state whether any, st conform to the rules of Rev. Proc.{ie e for ete;‘ch Z{;pgggte request shall not
of the parties to a request are resideni§g_1, 1996-1 I.R.B. 8 (or its SUCCESSON) o OrC Thanh »7,907.

of or conduct activities in a foreign " (5) As explained in section 5.14(8) of
country that has a tax treaty with the -13 Copies and Mailing. this revenue procedure, an APA request

United States or in a possession of the (1) Requests or other documents corthat involves pricing issues in more than
United States. and whether the taxpayé ining user fees must be mailed owne foreign jurisdiction will normally be

.10 Request for Competent Authorit)/

elivered to considered to constitute multiple bilat-
{)err?tp O;Stsho?irt]ieigrce)f ma?qnt azrrgzr;?er?f n&z Internal Revenue Service eral requests. The user fee for the first
: ; Attn: CC:DOM:CORP:T such request shall be determined under
scribed in Rev. Proc. 89-8, 1.989—1 C.B. P.O. Box 7604 sections 5.14(1), (2), (3), (4), or (6) of
778 (see section 7 of this revenue o anuin Station this revenue procedure as applicable.
procedure for guidelines). For purposes Washington, DC 20044, The user fee for each subsequent bilat-

of this revenue procedure, “competent i ral request, however, shall be not more
authority” includes the U.S. and foreignor may also be hand delivered to thee q , )

- . rop box at the 12th Street entrance othan $7,500, if such subsequent bilateral
competent authorities under income taé?[lll Constitution Avenue, N.W., Wash-request (a) involves the same product

gliztiei?]éﬁu\jﬂ:ahsi(:htrfgeXégétign? pggryr’m?insmgton’ DC. line, goods, services, or intangibles, and
: . : . . icati the same issues, as involved in the first
sioner (International) acting with respect (2) All other -communications  may

; i ither be mailed to request; (b) covers the same taxable
to a possession tax agency described I Advance Pricing Agreement Program years as covered by the first request;

Rev. Proc. 89-8, as well as a designated .
’ r o> TR S Internal Revenue Service and (c) proposes the same TPM as the
possession tax official within the mean- Attn: CC:INTL first request.

ing of that revenue procedure. If the oo, \"3541 1919 Constitution Ave.,  (6) Notwithstanding sections 5.14(1)

taxpayer proposes an agreement among, \y, and (2) of this revenue procedure, the
competent authorities for the initial term

; Washington, DC 20224 user fee for a request for renewal of an

o 1 A e e st i, e VY
sections 4.05(a) and (b) and. in a sepa- Advance Pricing Agreement Program assumptions and proposed TPM have
rate document, section 4.05(;‘n), of Rev. IAnttternglcRIE\_/reLnue Service nmootr; liﬁgaagt;aél%ochanged, shall not be

g n: CC: ,500.

;ﬂofﬁffr?nalt?énlgﬂfsjakﬁf'asrle’qﬂgt"?(')r 5th Floor, 950 L'Enfant Plaza, SW.  (7) For purposes of sections 5.14(2)
relief under Rev. Proc. 89—8 Washington, DC 20024 and 5.;4(3) of this revenue procedure,
' ' ' The taxpayer should provide the origina@ross income of a U.S. person (or

.11 Perjury Statement. and seven copies of its APA request andon-U.S. person filing a federal income

: ; of all supplemental materials submitted@x return with respect to all such
The taxpayer must include in anywh”e the request is pending person’s income) is equal to “total in-
request for an APA, and any supplement :

' submissi declaration in the fol come” as reported on the last federal
tal submission, a declaration in the fol- 14 yser Fees. income tax return for such person (as
lowing form:

, , (1) The user fee for each separatamended) filed for a full (12 month)
Under penalties of perjury, I de-  request for an advance pricing agreetaxable year ending before the date the
clare that | have examined this ment is $25,000 except as providedequest was filed, plus “cost of goods
request, including accompanying below in this section 5.14 of this rev-sold” as reported on that federal income
documents, and, to the best of my enue procedure. tax return, plus any income not subject
knowledge and belief, the request  (2) The user fee for each sepato tax under section 103 for that period;
pontalns all the relevant facts relat- rate request for an advance pricingind gross income of all other persons
ing to the request, and such facts agreement from a taxpayer with grosshall be computed on an equivalent
are true, correct, and complete. income (as determined in sectiorbasis (that is, gross receipts or economic
The declaration must be signed by thé&.14(7) of this revenue procedure) of atncome plus cost of goods sold) for such
person or persons on whose behalf thkeast $100,000,000 and less thaperson’s most recently completed 12-
request is being made and not by th&1,000,000,000 is $15,000. month year. For purposes of sections
taxpayer's representative. The person (3) The user fee for each separat®.14(2) and (3) of this revenue proce-
signing for a corporate taxpayer must be&equest for an advance pricing agreedure, gross income of a taxpayer shall
an authorized officer of the taxpayerment or renewal from a taxpayer withinclude the gross income (determined
who has personal knowledge of the factgross income (as determined in sectiopursuant to the preceding sentence) of
and whose duties are not limited t05.14(7) of this revenue procedure) ofall organizations, trades or businesses
obtaining letter rulings or determinationless than $100,000,000 is $5,000. (whether or not incorporated, whether or
letters from the Service, or negotiating (4) Notwithstanding sections 5.14(1)not resident or organized in the U.S.,
APAs. The person signing for a trust orand (2) of this revenue procedure, if it isand whether or not affiliated for tax



purposes) owned or controlled directlydifferent locations, or by manufacturingthe proper amount under this revenue
or indirectly by the same interests conprocesses that are not substantially simprocedure, as appropriate. The taxpayer
trolling the taxpayer. lar, usually would constitute more thanmay either pay such additional fee and

(8) For purposes of this section 5.14one request. The fact that an APAcontinue the APA process or may with-
of this revenue procedure, a separatsubmission involves pricing issues redraw the request. If the taxpayer with-
request constitutes a request for agredated to more than one foreign jurisdic-draws the request, the Service may return
ment on a transfer pricing methodologytion, and thus requires analyses of sepdhe user fee to the taxpayer if the Service
or methodologies comprising a closelyrate factual or economic issues, as wellletermines that such action would be
related set of facts, such that review ofis negotiations between the U.S. andppropriate under the circumstances. Ex-
the single set of facts will suffice to more than one foreign competent aueept to the extent inconsistent with this
determine the suitability of all the meth-thority, will normally result in treatment revenue procedure, the principles of Rev.
odologies involved in the separate reof the submission as more than oné’roc. 96-1 (or its successor), including
quest. For example, an APA submissiomequest. However, such separate requediat not limited to section 14 thereof,
involving the pricing of tangible prod- may be eligible for reduced user feeshall apply to all questions related to
ucts and the manufacturing services pradnder paragraph (5) of this section 5.14iser fees in connection with APAs. The
vided by a parent to a subsidiary withof this revenue procedure. APA Team Leader described in section
respect to those products usually would (9) If an APA request is submitted or 6.04 of this revenue procedure, prior to
constitute one separate request. Simprocessed under paragraphs (2), (3), (4)he initial meeting with the taxpayer on a
larly, a submission involving separate(5), or (6) of this section 5.14 of this filed APA, will make a determination
product lines manufactured in the sameevenue procedure, and it later become®garding the correctness of the taxpay-
location by substantially similar pro- apparent that the request does not meet’s initial payment of user fees and
cesses usually would constitute onehe criteria for application of such para-request any necessary corrections.
separate request. However, a submissigraphs, the Service will request an addi- (10) The chart below summarizes the
involving product lines manufactured attional user fee to conform the request tdoregoing user fee provisions:

Each Additional

Taxpayer Gross Income Original Request Multilateral Request Routine Renewal Small Transactions
$1 billion or more $25,000 $7,500 $7,500 $7,500
Less than $1 billion and greater $15,000 $7,500 $7,500 $7,500
than or equal to $100 million
Less than $100 million $5,000 $5,000 $5,000 $5,000

1Only if such additional request involves the same issues, covers the same years, and proposes the same TPM as the first request; see section 5.14(5).
20nly if the material facts, critical assumptions, and proposed TPM have not substantially changed; see section 5.14(6).

SRegardless of taxpayer size, applies to transactions that involve (i) tangible property or services valued at no more than $50 million annually, or (ii) paym
for intangible property not in excess of $10 million annually; see section 5.14(4).

SEC. 6. PROCESSING OF APA Director will coordinate with the U.S. Associate Chief Counsel (International),
REQUESTS competent authority. as well as representatives of the appro-
N : priate District and District Counsel and,

.01 Initial Contact. -03 Evaluation Process. when appropriate, Appeals and the U.S.

After receiving a request for an APA, The Office of Associate Chief Coun-c,mpetent authority. The APA Director
a representative of the APA Progranp®! (Intérmational), in coordination with iy gannoint a Team Leader to oversee
will contact the taxpayer to discuss an)}he appropriate District Director ar?dthe APA Team’s activities. Whenever
questions that the Service may have, dfther appropriate Service officials, will \e450naply feasible, if a prefiling confer-
to ask for any additional information or €valuate the taxpayer's APA request byynce has”peen held with the taxpayer,
documents believed necessary in orddfiScussing it with the taxpayer, verifyinghe Team Leader will be appointed from
to initiate processing of the request.'[.e data Squl'ed' and' requesting add'émong the IRS representatives at the
Additional information and documentstional supporting data if necessary. Theyefiling conference.

must be supplied by the date Speciﬁe@valuation of the request will not consti-
by the Service, as extended for goodiUte an examination or inspection of the .05 Negotiation and Drafting.

cause. taxpayer’s books and records under (1) The APA Team shall arrange with
§ 7605(b) or any other provision of theine taxpayer for an initial meeting to

.02 Coordination with Other IRS Of- Code. take place within 60 days of receiving
fices. . .04 Formation of the APA Team and!€ taxpayer’s APA request and required
Upon receipt of a request, the APADesignation of Team Leader user fee. In connection with the initial
Director will coordinate the evaluation ' meeting, the APA Team and the taxpayer

of the request with other Service offi- Within 45 days of receiving the tax- shall agree on a Case Plan and Sched-
cials, such as the District Director, Re-payer’s APA request and any requiredile, to which everyone involved in the
gional Director of Appeals and District user fees, the APA Director will appoint APA—both government and taxpayer
Counsel. In appropriate cases, such an APA Team to review the request. Thegersonnel-will be expected to adhere.
where a request proposes an agreemeAPA Team normally will consist of at The Case Plan and Schedule should list
between competent authorities, the APAeast one representative of the Office okach question raised by the initial Ser-



vice review of the APA request andboth the APA Team and the taxpayeragreements concerning the APA. Re-
should include a schedule for seeking téhat some milestone dates should bquests similar to APA requests that are
resolve each. The Case Plan and Scheddjusted. To preserve flexibility, theinitiated through treaty partners or pos-
ule generally should reflect agreemenAPA Team and the taxpayer may amendession tax agencies and submitted to
between the APA Team and the taxpayethe Case Plan and Schedule by mutughe U.S. competent authority will be
on the scope and nature of any addiagreement, consistent with the need tprocessed under this revenue procedure
tional information that will be required maintain progress toward completion ofand Rev. Proc. 96-13, as appropriate. In
to resolve these questions in order téhe case as expeditiously as feasiblerder to provide timely clarification of
negotiate an APA. Firm dates should be (6) The function of the APA Team is factual issues, minimize the potential for
agreed upon for case milestones, includo negotiate and recommend an agreeniscommunication, and assist in devel-
ing: (a) submission of any necessarynent, and if applicable to recommend imoppment of a multiple party agreement
additional information by the taxpayer;consultation with the taxpayer a compeon a timely basis, the Service will
(b) evaluation of the information by thetent authority negotiating position, to thegenerally initiate coordination among
government; (c) negotiation of a recom-Associate Chief Counsel (International)the taxpayer, the Service, and the com-
mended agreement or competent authoNegotiations between taxpayers and thpetent authorities of treaty partners at
ity negotiating position; and (d) presen-APA Team should be documented bythe earliest possible stage of consider-
tation of the recommended agreement aneans agreed between the parties. Tttion of an APA request including,
competent authority negotiating positionDistrict Director with responsibility for where possible, the prefiling stage. In
in writing to the Associate Chief Coun-the taxpayer’'s returns shall be providedhis manner, the U.S. and foreign com-
sel (International). an opportunity to review and commentpetent authorities can develop a joint
(2) The time scheduled for comple-on the draft APA in the case of aunderstanding of the case which should
tion of the case milestones will dependunilateral APA, and the proposed initialfacilitate negotiation and resolution of
to some extent on the scope and conmlJS competent authority negotiating po-competent authority issues. The taxpayer
plexity of the particular case. In the casesition in the case of a bilateral orshould remain available throughout con-
of bilateral or multilateral requests, themultilateral APA. Signature of an APA sideration of the request to assist the
Service will seek to work with the by the Associate Chief Counsel (InternaService in reaching agreement with the
competent authority of the treaty partnetional) and the taxpayer will constituteforeign competent authority. Final agree-
or U.S. possession involved to minimizeagreement to the APA. ment to the negotiated APA will be
the time needed for competent authority sought among the taxpayer, the Service,
resolution. _ and the foreign competent authority. As
(3) To minimize delays caused by the 1he taxpayer may withdraw the re-5 general matter, the taxpayer is encour-
need to coordinate different partiesduest at any time before the executionyeq 1o submit APA requests and related
schedules on short notice, the time an@f the APA. Pursuant to the principles of;qrespondence  simultaneously to the
place of meetings required for any step&€V: Proc. 96-1 (or it SUCCesSOrS)gerice and to foreign competent au-
in the case should be determined in thicluding but not limited to section fhorities involved in the requests.
Case Plan and Schedule. 4.09 thereof, the user fee generally will " 5> The purpose of the competent
(4) Failures by either the taxpayer o0t e refunded if the taxpayer with-gyihority agreement is to avoid double
the APA Team fo meet case milestoneSraws its request for an APA. taxation. If such an agreement is not
will be addressed promptly, normally in 07 Rejecting the Request. acceptable to the taxpayer, the taxpayer
a meeting or telephone conference in- The Service may decline either toMmay Wwithdraw the APA request (see
volving the APA Director, members of accept any APA request or to execut§ection 6.06 of this revenue procedure).
the Service APA Team, and the taxpayefny APA, as requested, after a requedt the competent authorities are unable
It a taxpayer has failed to meet one Of55 peen accepted. If the Service dd9 reach an agreement or the taxpayer
the case milestones, the APA Directogjines to execute an APA after thedoes not accept the competent authority
will assist the taxpayer in remedyingrequest has been initiated, the Servicedreement, the Service will attempt to
any difficulties and will propose a pormally will retain the user fee, al- Negotiate a unilateral APA with the
course of action to ensure that milethoyugh the fee may be returned if thd@xpayer (see section 7.07 of this rev-
stones can be met. Substantial and cogervice determines that such actio§nue procedure).
sistent failure by the taxpayer to complyyould be appropriate under the circum- -03 The taxpayer must cooperate with
with the Case Plan and Schedule will b&tances. If the Service proposes to rejedfe Service and the U.S. competent
treated by the Service as a withdrawah, ApA request, the taxpayer will be@uthority, pursuant to the standards set
of the APA request. In this event, if thegranted one conference of right. Otheforth in Rev. Proc. 96-13 and any other
taxpayer wishes to continue to pursugonferences may be granted at the SefPplicable revenue procedures. Any in-

.06 Withdrawing the Request.

the APA, the taxpayer will be requiredyjce’s discretion. formation received or prepared by the
to refile the request and pay a new user Service, including information furnished
fee. If the Service fails to meet a cas by the taxpayer or the related foreign
milestone, the APA Director, the Servic%g%sTbggAl\-/ll-roEJENT AUTHORITY entity, will be subject to the restrictions
APA Team, and supervisors in the Dis- on disclosure of tax related information

trict and Region, as appropriate, shall .01 When any of the parties to aprovided by U.S. law and the applicable

work together promptly to remedy therequest are entitled to seek relief undeincome tax convention.

situation. the mutual agreement provision of a tax .04 It may be necessary to request
(5) In some circumstances, developtreaty between a foreign country and theensitive confidential data (such as trade

ment of the case after agreement on thenited States, or under Rev. Proc. 89—8ecrets) which, if disclosed, could harm

Case Plan and Schedule will suggest, tthe competent authorities may enter intéhe taxpayer’s competitive position. In



such cases, the parties will attempt tddowever, a unilateral APA may hindereration, Service officials shall seek to
negotiate a mechanism to permit verifi-the ability of the U.S. competent authorimplement the policy concerning APA
cation by a foreign competent authorityity to reach a mutual agreement whichrollbacks stated in section 3.06 of this
without disclosing such informatipn.will provide relief from double taxation, revenue procedure.

.05 When the competent authorltlespartmularly when a contemporaneous bi- o3 |t 4 rollback request is submitted
enter into an agreement covering atateral or multilateral APA request would;\ ~nection with a bilateral or multi-
APA, the Service will, to the extent have been both effective and practic ;

. o ; ateral APA and involves a taxable year
practicable, agree to a mutual exchangéwithin the meaning of § 1.901- hat is under the jurisdiction of Appeals
of information with the foreign compe- 2(e)(5)(i)) to obtain consistent treatmen{h lback J il be d d '
tent authority concerning any subsequerdf the APA matters in a treaty country. e rollback request will be deemed to
modifications, cancellation, revocation,(If there is a settlement with respect toeonstitute an application for S|multq-
requests to renew, evaluation of annuahxable years prior to the first year"€0US Appeals and competent authority
reports, or examination of the taxpayer'subject to a unilateral APA based orfOnsideration as described in section 8
compliance with the terms and condiollback of such APA“s TPM (as dis- Of Rev. Proc. 96-13 and will be subject
tions of the APA. Bilateral APAs may cussed in sections 3.06 and 8 of thi$0 the rules set forth therein. The Office
provide for simultaneous filing of the revenue procedure), section 7.05 of Ref Associate Chief Counsel (Interna-
annual report with the Service and withProc. 96—13 will apply to such rollbacktional), the Regional Director of Ap-

the foreign tax administration. years in the regular manner.) peals, and the U.S. competent authority
.06 The U.S. competent authority will will coordinate consideration of the re-

seek to persuade the foreign compete’EC. 8. ROLLBACKS quest. In exercising their regular discre-

authority to use APA data only on terms tion over the conduct of simultaneous

similar to those described in sections .01 The taxpayer may indicate in itsAppeals and competent authority consid-
10.04 and 10.05 of this revenue proceAPA request, or at any time prior to theeration, Service officials shall seek to
dure. completion of APA negotiations, that itimplement the policy concerning APA

.07 To minimize taxpayer and gov-desires for the Service to consider usingollbacks stated in section 3.06 of this
ernmental uncertainty and administrativéhe TPM of the APA to resolve transferrevenue procedure.
cost, bilateral or multilateral APAs gen-pricing issues for years prior to the .04 Subject to the policy set forth in
erally are preferable to unilateral APAsearliest year covered by the APA. Insection 3.06 of this revenue procedure,
when competent authority proceduregeneral, the principles set forth in secthe determination whether a rollback
are available with respect to the foreigrtion 3.06 of this revenue procedure willshall be granted with respect to a tax-
country or countries involved. In appro-govern the Service’s consideration ofable year is within the discretion of the
priate circumstances, however, the Sethis request (the “rollback request’). Service official with jurisdiction over
vice may execute an APA with a tax-When a rollback request is made aftethe taxable year subject to the rollback
payer without reaching a competensubmission of the APA request, the— typically, either the District Director,
authority agreement. The taxpayer mug@xpayer must provide the request to théne Regional Director of Appeals, the
show sufficient justification for a unilat- APA Director at the address indicated inAssistant Commissioner (International)
eral APA. When a unilateral APA re- section 5.13(2) of this revenue proce{for matters subject to competent author-
quest involves taxpayers operating in &lure. ity negotiations), or the District Counsel
country that is a treaty partner, the .02 If a rollback request is submitted(for matters under litigation). Except to
Service may notify the treaty partner ofin connection with a bilateral or multi- the extent inconsistent with this revenue
the filing of the request and provide thelateral APA, the rollback request will be procedure, normal procedures for resolv-
treaty partner with other informationdeemed to constitute an application foing tax issues, including but not limited
related to the request, under normaaccelerated competent authority considko closing agreements and other settle-
rules governing the exchange of infor-eration as described in section 7.06 oment documents and Forms 870 and
mation under income tax treaties. InRev. Proc. 96—13. The Office of Associ-870AD, shall be used to implement APA
some circumstances, procedures agreede Chief Counsel (International), therollbacks.
upon with particular foreign competentDistrict Director, and the U.S. compe-
authorities, or the requirements oftent authority will coordinate consider-sgec 9. INDEPENDENT EXPERT
proper relations with treaty partnersation of the request. The taxpayer'sppiNION
may preclude unilateral APAs. request must include all information

.08 Section 7.05 of Rev. Proc. 96—-13%equired for accelerated competent au- .01 The taxpayer may be required to
provides in part that, if a taxpayerthority consideration under Rev. Procprovide at its own expense an indepen-
reaches a settlement on an issue witB6-13, subject to the rules set forthdent expert, acceptable to both the tax-
Counsel pursuant to a written agreetherein. The taxpayer’'s request can petpayer and the Service (and, in a bilateral
ment, the U.S. competent authority willtain to any years prior to the first yearor multilateral proceeding, the foreign
endeavor only to obtain a correlativeto be covered under the requested APAcompetent authority or authorities) to
adjustment from a treaty country andexcept that, in order to facilitate effec-review and opine on the proposed TPM.
will not undertake any actions thattive competent authority negotiations,The taxpayer may suggest in its APA
would otherwise change such agreementhe Service may require that, if accelerrequest whether an independent expert is
The restrictions imposed under sectiomted competent authority consideratiomeeded, or the Service (or, if applicable,
7.05 of Rev. Proc. 96—-13 with respect tas to be granted, it will apply to one orthe foreign competent authority) may
the discretion of the U.S. competentmore specified years. In exercising theidetermine that an independent expert is
authority to negotiate correlative reliefregular discretion over the conduct ofneeded for the evaluation of the taxpay-
will not apply to a unilateral APA. accelerated competent authority consider’s request.



.02 For purposes of this revenue procome tax laws and is entitled to anyitems called for by the APA, must
cedure, an expert is any person who, bhenefits otherwise available under U.Sdescribe any pending or contemplated
agreement between the taxpayer and thiecome tax laws. requests to renew, modify or cancel the
Service (and, if involved, the foreign .03 Except to the extent provided byAPA, and must describe any compensat-
competent authority), possesses expertgulations, an APA shall have no legaing adjustments made pursuant to sec-
education or experience in a field ofeffect except with respect to the taxtion 11.02 of this revenue procedure.
study, industry or geographic area that ipayer, taxable years and transactions to (2) The taxpayer shall file an original
relevant to the subject matter of thewhich the APA specifically relates. and four copies of each report, no later
taxpayer’s APA request. .04 Except as otherwise provided bythan 90 days after the time prescribed

.03 For purposes of this revenue prowritten agreement, regulations, or thidy law (including extensions) for filing
cedure, an expert is independent if theevenue procedure, neither the APA nothe taxpayer’'s Federal income tax return
expert has not participated to any mateany non-factual oral or written represenfor the year covered by the report, or by
rial extent in the development of thetations or submissions made in conjuncsuch other date as is specified in the
request and has not in the past assistein therewith may be introduced by theAPA, with the APA Director at the
either the Service or the taxpayer intaxpayer or the Service as evidence iaddress indicated in section 5.13(2) of
matters substantially related to the reany judicial or administrative proceedingthis revenue procedure. The taxpayer
quest. in relation to any tax year, transactionmay also be required to file a copy of

.04 If an expert is necessary, theor person not covered by the APA.the annual report with the treaty partner
expert will critically analyze the taxpay- However, taxpayers should recognizer partners with respect to a bilateral or
er's proposed TPM and render a writterthat the preceding sentence does natultilateral APA. The report must com-
opinion. The opinion will address anypreclude rollback of the APA TPM, nor ply with sections 5.11 and 5.12 of this
guestions and concerns raised by ththe discovery, use, or admissibility ofrevenue procedure.

Service or the taxpayer (and, if in-non-factual material otherwise discover- (3) The Service will contact the tax-

volved, the foreign competent authority);able or obtained other than in the APApayer regarding an annual report only if
conclude whether the proposed TPM oprocess merely because the same diris necessary to clarify or complete the
a revised version fairly supports andsimilar material was also included in theinformation contained in the annual re-
produces an arm’s length approach; andPA or representations or submissiongort. Additional information must be

provide the basis for this opinion. How-made in connection with the APA orsupplied by the date specified by the
ever, the expert’s opinion will not be presented during the APA process. Service, as extended for good cause.
binding on any of the parties. The .05 Except as otherwise provided byAny contact between the taxpayer and
taxpayer and the Service (and, if in-written agreement or regulations, if anthe Service for the purpose of clarifying

volved, the foreign competent authority)APA is not executed or if an executedthe information contained in the annual
will have access to the expert’s reporfAPA is later revoked or canceled, nei-report will not constitute an examina-

and supporting documentation. The Setther the APA or the proposal to use aion, or the commencement of any ex-
vice and the taxpayer shall both be kepparticular TPM, nor any non-factual oralamination, of the taxpayer for purposes
fully informed of any communications or written representations or submissionsf § 7605(b) or any other provision of

between the other party and the indemade during the APA process, may behe Code.

pendent expert, and receive copies of alhtroduced by the taxpayer or the Ser- , )

information provided by such othervice as an admission by the other party -02 Compensating Adjustments.

party to the expert. in any administrative or judicial pro- (1) If the results of applying the TPM

.05 If an independent expert is neceseeeding for the taxable years for whichdiffer from those contemplated by the
sary, the taxpayer must provide a waivethe APA was requested or executedAPA, the APA may permit the taxpayer
under § 6103(c) to the Service for pur-However, taxpayers should recognizé&nd its related foreign entity to make a
poses of discussing returns or returthat the preceding sentence does n@ompensating adjustment. For example,
information with the expert. The tax- preclude the discovery, use, or admissif the APA provides for a range of
payer must also ensure that the expert isility of non- factual material otherwise expected operating results, and the ac-
familiar with the provisions of this rev- discoverable or obtained other than ifual operating results are outside that
enue procedure and that any opiniothe APA process merely because th&ange (but within any limits specified in
rendered by the expert complies withsame or similar material was also inthe APA), the APA may permit the

those provisions. cluded in the APA or representations oiarties to make a compensating adjust-
submissions made in connection witimnent to bring the results to an agreed

SEC. 10. LEGAL EFFECT the APA or presented during the APAUpon point within the described range.
process. Such compensating adjustment should

.01 An APA is a binding agreement be reflected on the taxpayer’s timely
between the taxpayer and the Servic&sec 11. ADMINISTERING THE ApA  filed (with extensions) federal income
.02 If the taxpayer complies with the tax return; if the taxpayer is not able to
terms and conditions of the APA, the .01 Annual Reports. make such adjustments in its original

Service will regard the results of apply- (1) For each taxable year covered byeturn, the required compensating adjust-
ing the TPM as satisfying the arm’'sthe APA, the taxpayer must file a timelyment must in any event be made and
length standard, and, except as providednd complete annual report describingaid within 90 days of the date pre-
in this revenue procedure, will not con-the taxpayer’'s actual operations for thescribed for filing such return (with ex-
test the application of the TPM to theyear and demonstrating good faith comtensions), and reflected on an amended
subject matter of the APA. The taxpayerpliance with the terms and conditions ofreturn filed within such period and the
remains otherwise subject to U.S. inthe APA. The report must include alltimely filed annual report required by



section 11.01 of this revenue procedureunder the APA, as determined in accorthe taxable year or years under examina-
To the extent the APA covers years fordance with the TPM. The generallytion (as determined in accordance with
which federal income tax returns wereapplicable Code rules relating to assesshe TPM) without affecting the contin-
filed before the APA was executed, thement, collection and refund of tax andued validity or applicability of the APA.
taxpayer must make any required comthe principles of Rev. Proc. 65-17 (adf the taxpayer agrees with the proposed
pensating adjustments in an amendechodified), or any successor, apply toadjustments, they will be given effect
return or returns filed within, and payany resulting change in Federal incoméghrough payment of additional compen-
such compensating adjustments withintax liability because of a subsequensating adjustments. If the taxpayer does
90 days of entering into such APA. compensating adjustment. not agree, the taxpayer may contest the
(2) The taxable income and earnings (4) When an agreement betweerproposed adjustments through normal
and profits of both the taxpayer and itscompetent authorities is sought as pa@dministrative and judicial proceedings.
related foreign entity for a taxable yearof the APA request, the principles statedAny changes to compensating adjust-
covered by an APA will include all in this section will be discussed with thements previously made by the taxpayer,
income generated as a result of the TPMppropriate foreign competent authorityin respect of the taxable year or years
as increased or decreased by any conte seek to ensure substantially identicalinder examination, that arise as a result
pensating adjustment for that year. Areatment of the taxpayer’s related forof the audit adjustments made by the
compensating adjustment will beeign entity. District Director will be made within
deemed to have been made as of the last(5) The Service and the taxpayer mayinety days of a final determination of
day of the taxable year to which itagree in an APA to modify the foregoingthe audit adjustments. Any compensat-
applies. For all U.S. income tax pur-provisions relating to compensating ading adjustments and changes to compen-

poses, after taking into consideratiorjustments. sating adjustments described in this sec-
any compensating adjustment, the ad- L tion 11.03(4) will be treated as
justed figures will be used. Provided -03 Examination. subsequent compensating adjustments

that the taxpayer has made a good faith (1) If the District Director examines afor purposes of section 11.02 of this
effort to comply with the TPM in such tax year covered by an APA, the examiyeyvenue procedure.
manner as to avoid the need for Comnatlon of matters covered by the APA .
pensating adjustments, and payments il be limited to the factors in section 04 Record Retention. .
compensating adjustments are madl-03(2) of this revenue procedure. The (1) The taxpayer must maintain
within the time specified in section District Director will not re-evaluate the books and records sufficient to enable
11.02(1) of this revenue procedure, (iyfPM itself. the Service to examine the taxpayer's
the compensating adjustment will not be (2) The District Director may require compliance with the APA. The APA may
taken into account in the computation othe taxpayer to establish that (a) thé pecify the books and records that are
any required estimated tax installmentéaxpayer has complied in good faith"€cessary. to r]:um" th'SI.ObJeCt'V.eh ar;}d
for such year, (i) the taxpayer will not with the terms and conditions of thema};_ S%?ley t _at_ Compfla?]ceAvlgi t_“e
be subject to the failure to pay penaltiePA; (b) the material representations i2PPlicable pI’OVITIOI’lS 0 .the h Wi
under § § 6651 and 6655 by reason ofie APA and the annual reports remair?,onSt'tUtfe compliance V\gt the pfO}/lr;
the Compensating adjustment, and (|||)/a||d and accurately describe the taxpays'ons of §§ 6038A an 603%CbW|th
no interest will accrue on any receivableer’z operations; (c) th% §upport|ir!g darféeSpeCt to transactions covered by the
or payable established to settle sucARnd computations used In applying t ' I , .
comppeynsating adjustment. A compensaftPM were correct in all material re- (@) Upé)nb eﬁamslnatl'on, mforkr)nanon q
ing adjustment may, however, be takespects; (d) the critical assumptions Un[eqﬂezﬁe y Le Serv_lce must be made
into account for purposes of redeterminderlying the APA remain valid; and (e) avarab'e .t?]. ¢ ??0 derwce Lépon VYm.ten
ing any foreign tax credits in accordancdhe taxpayer has consistently applied th€ quest,)t within ded a.yﬁf ago t(;ans at|fons
with § 901. Subject, where applicable TPM and met the critical assumptionsMUSt ef provi el wit mf _r;t_ysdo a
to agreement between competent au- (3) If the District Director determines requestborhtrans atlor(lj % fspem |cd ocu-
thorities, the taxpayer or the relatedhat any requirement in section 11.03(2 t:entfs, Oth as ?xtep ec prdgo.o cause.
foreign entity may employ any methodof this revenue procedure has not been"® act that a foreign jurisdaiction may
that accords with section 4 of Rev. Procsatisfied, the issue will be submitted tg™POS€ a penalty upon the taxpayer or
65-17, 1965-1 C.B. 833 (as modified)the Associate Chief Counsel (Interna-Ot_Tler person for d'SC'OS'”gblthe materf'a'
or any successor, for paying compensational) for resolution. The Associate V!l not ﬁantltUte.rﬁasﬁnaSe qau'se or
ing adjustments, including checks, wireChief Counsel (International) will decide "oncompliance with the Service's re-
transfers, offsets through intercompangither to continue to apply the APA, quest.
accounts, or recharacterized dividendsevoke the APA (see section 11.05 of .05 Revoking the APA.
All actions taken with respect to suchthis revenue procedure); cancel the APA (1) The Associate Chief Counsel (In-
compensating adjustments must bésee section 11.06); or revise the APAernational) may revoke the APA if there
documented and disclosed in the annudbee section 11.07). has been fraud or malfeasance (as de-
report. (4) The District Director may, with- fined in § 7121) or disregard (as de-
(3) A “subsequent compensating ad-out securing the consent of the Associfined in § 6662(b)(1) and (c)) by the
justment” arises when the taxpayer omte Chief Counsel (International), pro-taxpayer in connection with the APA,
the Service makes normal and routingpose normal and routine auditincluding but not limited to fraud, mal-
adjustments (for example, correction ofadjustments, which are not related tdeasance or disregard involving any of
computational errors) to the determinainterpretation of the TPM, to the deter-the following: the material facts set
tion and computation of the taxpayer’smination and computation of the operatforth in the request or subsequent sub-
TPM during the taxable year or yearsng results of the taxpayer’s TPM duringmissions (including the annual report),



or lack of good faith compliance with tional), and if the taxpayer agrees towill discuss how to revise the APA. If
the terms and conditions of the APA.make any adjustment proposed by théhe taxpayer and the Service cannot
Material facts are those that, if knownAssociate Chief Counsel (Internationallexecute a revised agreement, the APA
by the Service, could reasonably haveéo correct for the misrepresentation, miswill be cancelled as of the beginning of
resulted in a significantly different APA take as to a material fact, failure to statehe taxable year in which the failure to
(or no APA at all). The Associate Chiefa material fact, or noncompliance. Themeet a critical assumption occurred. If
Counsel (International) is not required toAssociate Chief Counsel (Internationalthe Service and the taxpayer can agree
revoke the APA and may require theis not required to cancel the APA andon a revised APA, the effective date of
taxpayer to continue to abide by it. may require the taxpayer to continue tahe revised APA will be stated in the

(2) If the APA is revoked for any abide by it. new APA.
reason, the revocation may be retroac- (3) If the APA is cancelled under (4) If the Service and the taxpayer
tive to the first day of the first taxable section 11.06(1) of this revenue proceagree to revise an APA that has been
year for which the APA was effective. dure, the cancellation will be effectivesubject to competent authority agree-

(3) If the APA is revoked for any as of the beginning of the year inment, the revised APA will be submitted
reason, the Service may determine deffespect of which the misrepresentationto the U.S. competent authority in order
ciencies in income taxes and additiongnistake as to a material fact, failure toto seek the consent of the foreign com-
thereto in accordance with applicablestate a material fact, or noncompliancepetent authority to the revised APA. If
provisions of the Code. In addition, (a)occurs. If, however, the cancellationthe foreign competent authority refuses
relief under Rev. Proc. 65-17 may bdesults from a change in law or treatyto accept the revised APA, or if the
denied; (b) if the Service determinesas provided in section 11.07(1) of thiscompetent authorities cannot agree on a
that the taxpayer may avail itself of therevenue procedure, the cancellation norevised APA agreeable to all parties, the
relief under Rev. Proc. 65-17, interesmally will be effective as of the effec- taxpayer and the Service may: (a) agree
on any account receivable establishetive date of the change in law or treatyto continue to apply the existing APA,
under section 4.03 of that revenue pro- (4) If the APA is cancelled for any (b) agree to apply the revised APA or
cedure may be determined not to beéeason, then as of the effective date ofigree to further revision thereof, or (c)
subject to mutual agreement or correlathe cancellation the APA will cease toagree to cancel the APA as of an agreed
tive relief; (c) the revocation of the APA be of any further force and effect withdate. If such agreement cannot be
may be treated as an “egregious casefespect to the taxpayer and the Servicachieved, the APA will be cancelled
under Rev. Rul. 80-231, 1980-2 C.Bfor U.S. income tax purposes. After thepursuant to section 11.07(1) of this
219, with the result that the taxpayereffective date of the cancellation, the taxevenue procedure.
may be denied a foreign tax credit intreatment of the transactions covered by .
acc)é)rdance with that ruﬁng; and (d) thethe APA will be subject to all U.S. tax AC\)SI Renewing the APA.

. . - : . axpayer may request renewal by
unilateral relief provisions of Rev. Proc.rules (including treaty rules) that other- ollowing the form and brocedures that
96-14, 1996-3 I.R.B. 41, may not bewise apply. When an APA has been thé | tg' itial APA P ts The t
available. When an APA has been theubject of negotiation with a foreign 2PPYY 0 Initia  requests. 1he tax-

. A . . : : .payer must submit the user fee as
subject of negotiation with a foreign competent authority, the Service will . h )

; . X ; . . _required under section 5.14 of this rev-
competent authority, the Service willseek to coordinate any action concernin nue orocedure. and must provide ap-
seek to coordinate any action concerningancellation of the APA with the foreign b ! P b

. , . ; propriate supporting documentation with
L%\:ggzzfr?t glfjtthh;iQPA with the foreign competent authority. the request. Unless otherwise agreed by

.07 Revising the APA. the Service, the taxpayer should file the
.06 Cancelling the APA. (1) If a critical assumption has notrequest to renew no later than nine
(1) The Associate Chief Counsel (In-been met, or there has been a change fonths before the expiration of the

ternational) may cancel the APA if thelaw or treaty as described in sectiorinitial term or any renewal term.

District Director, with the concurrence11.09 of this revenue procedure, the nq Change in Law or Treaty

of the Associate Chief Counsel (InternaAPA may be revised by agreement of . there is a change in any épplicable

tional), determines that there was dhe parties. If such agreement cannot bGS law or treaty that changes the

misrepresentation, mistake as to a matéchieved, the APA will be cancelled. - . o1 income tax treatment of any
rial fact, failure to state a material fact, (2) If a critical assumption has notater covered by the APA, the new law
or lack of good faith' 'compliance with been met, the' taxpayer must notify .thq)r treaty provision supersédes the APA
the terms and conditions of the APAAPA Director, |_nclud|ng with th_e notifi- to the extent the APA is inconsistent

(but not fraud, malfeasance or disregardjation supporting documentation and @,arewith. The parties may revise the

in connection with the request for thestatement whether a revision appeargpa ,nder section 11.07 of this revenue

APA, or in any subsequent submissionsppropriate. The taxpayer shall file theprocedure to reconcile it with the new

(including the annual report). Materialnotification at any time prior to the last |5\ of treaty provision.

facts are those that, if known by thedate permitted for filing the annual

Service, would have resulted in a sig+eport for the year in which the failure

nificantly different APA (or no APA at to meet a critical assumption occurred?c"EC' 12. DISCLOSURE

all). In providing the notification, the tax- The information received or generated
(2) The Associate Chief Counsel (In-payer must follow the procedures conby the Service during the APA process

ternational) may waive cancellation iftained in sections 5.11 through 5.13 ofelates directly to the existence and
the taxpayer can show good faith andhis revenue procedure. amount of tax liability of the taxpayer

reasonable cause to the satisfaction of (3) If a critical assumption has notunder the Internal Revenue Code. There-
the Associate Chief Counsel (Internabeen met, the taxpayer and the Serviclre, the APA and such information are



subject to the confidentiality require-SEC. 15. PAPERWORK REDUCTION The estimated average burden for an
ments of § 6103. In addition, the APAACT APA prefiling conference is 10 hours;

and such information may be confiden- The collections of information con- the estimated average burden for an
tial pursuant to the provisions of incometained in this revenue procedure hav&PA request is 50 hours; and the esti-
tax conventions, or other rules appli-peen reviewed and approved by thénated average burden for preparation of
cable to communications with foreignogiice of Management and Budget in@" annual report by a party to an APA is

governments. accordance with the Paperwork Reducl® hours. The estimated number of

tion Act (44 U.S.C. 3507) under controlfespondents and/or recordkeepers is 160.
SEC. 13. EFFECT ON OTHER number 1545-1503. The estimated annual frequency of
DOCUMENTS An agency may not conduct or spontesponses is one request or report per

sor, and a person is not required tgear per applicant or party to an APA,

Rev. Proc. 91-22, 1991-1 C.B. 526respond to, a collection of informationexcept that a taxpayer requesting an

is Superseded- Rev. Proc. 96-13 is modiinless the collection of information dIS-APA may also request a pref”mg con-
fied. Rev. Proc. 96-1 is modified. plays a valid control number. ference.

The collections of information in this Books or records relating to a collec-
SEC. 14. EFFECTIVE DATE revenue procedure are in sections 4.0%. "¢ information must be retained as

5, 8.02, 9, 11.01, 11.02(1), 11.04, 11.07, ;
. . S LA -~ long as their contents may become ma-
This revenue procedure will apply toand 11.08. This information is reqwredterial in the administration of any inter-

all APA requests, including requests forto provide the Service sufficient infor- al revenue law. Generally tax returns
renewal, received on or after Decembemation to evaluate and process the APA " " " etirn information are confiden-
31, 1996, except that (i) section 7.08&equest or request for renewal of anial as required by § 6103

shall apply to all such APA requests andexisting APA, or to determine whether ™’ ’
APA requests that have been filed on othe taxpayer is in compliance with the

after the effective date of Rev. Procterms and conditions of an APA. ThisDRAFTING INFORMATION

96-13, (ii) section 8.02 and/or sectioninformation will be used to evaluate the The principal authors of this docu-
8.03 may at the taxpayer’s request applproposed TPM, and the taxpayer”s comment are various members of the Ad-
to an APA request filed prior to suchpliance with the terms and conditions ofyance Pricing Agreement Program Of-
date and with respect to which an APAany APA to which it is a party. The fice of the Office of the Associate Chief
has not been concluded, and (iii) anyollections of information are requiredCounsel (International). For further in-
provision of section 5.14 may apply to ato obtain an APA. The likely respon- formation regarding this revenue proce-
request filed prior to such date and withdents are business or other for-profijure contact Ms. Carolyn Fanaroff or
respect to which an APA has not beennstitutions. Ms. Sherri New at (202) 874-4360 (not
concluded, if the taxpayer demonstrates The estimated total annual reporting toll-free number).

that such application is necessary tand/or recordkeeping burden is 5,250
avoid unfairness to the taxpayer. hours.




