
enue, NW, Washington, DC. Alterna-
tively, taxpayers may submit comments
electronically via the internet by submit-
ting comments directly to the IRS
internet site at htpi//www.irs.ustreas.gov/
prod/tax_regs/comments.html.
The principal author of this notice is

Felix Zech of the Office of Associate
Chief Counsel (Employee Benefits and
Exempt Organizations). For further in-
formation regarding this notice, call
(202) 622–4606 (not a toll-free call).

Request for Comments on the
Desirability of Guidance Relating to
Section 457 Nonqualified Deferred
Compensation Plans of State and
Local Government and Tax-Exempt
Employers

Notice 96–63

This notice invites public comment on
possible changes to procedures relating
to requests for private letter rulings
under § 457 of the Code. These changes
may include (1) the publication of
model amendments for existing § 457
plans in lieu of the issuance of rulings
on individual plan amendments reflect-
ing changes applicable to plans that
meet the requirements of § 457(b) un-
der the Small Business Job Protection
Act of 1996, P.L. 104–188 (‘‘SBJPA’’),
and (2) the creation of a Master and
Prototype plan program for plans that
meet the requirements of § 457(b).

BACKGROUND

Section 457 plans are nonqualified,
deferred compensation plans established
by state and local government and tax-
exempt employers. These employers
may establish either eligible plans that
meet the requirements of § 457(b) or
ineligible § 457(f) plans. The plans are
subject to the specific requirements and
deferral limitations of § 457 of the
Code. Under § 457(a), compensation
deferred pursuant to eligible plans that
meet the requirements of § 457(b) and
the income attributable to such deferred
compensation is not taxable until the
taxable year in which the deferred
amounts are actually paid or made avail-
able to the plan participant or other
beneficiary. In contrast, compensation
deferred under a plan described in
§ 457(f) is included in the participant’s
or beneficiary’s gross income for the
first taxable year in which there is no
substantial risk of forfeiture of the rights
to the compensation. In addition, prior
to the enactment of the SBJPA,

§ 457(b)(6) mandated that eligible plans
under § 457(b) be unfunded and that
plan assets not be set aside for the
exclusive benefit of participants.
The SBJPA changed certain require-

ments for plans under § 457(b). Section
457(g), added by § 1448 of the SBJPA,
now mandates that all assets and income
of eligible state and local government
plans (but not eligible plans of tax-
exempt entities) must be held in trust
for the exclusive benefit of participants
and their beneficiaries. The trust require-
ment applies immediately to eligible
plans established after August 20, 1996.
For government plans already in exist-
ence on that date, the effective date of
the § 457(g) requirement is January 1,
1999. However, a trust may be added to
existing government plans at any time.
In addition, all plans that meet the

requirements of § 457(b) may imple-
ment changes to § 457(e) made by
§ 1447 of the SBJPA. Section 457(e)(9)
provides that certain benefits will not be
treated as made available by reason of
certain elections with regard to distribu-
tions from eligible § 457(b) plans. Also,
§ 457(e)(15) provides a cost-of-living
adjustment for the maximum deferral
amount under § § 457(b)(2) and (c)(1)
of the Code. These amendments made
by § 1447 of the SBJPA apply to tax-
able years beginning after December 31,
1996.
The Service is considering issuing

model language that will provide plan
sponsors of eligible plans that meet the
requirements of § 457(b) with a stream-
lined method for amending their plans
to comply with the new requirements of
§ 457. This model language can be
adopted by existing eligible plans in lieu
of receiving a new ruling under
§ 457(b). This approach will provide
time and cost savings to employers who
have previously received favorable rul-
ing letters with respect to their § 457(b)
plans.
In addition, the Service is considering

the establishment of a ruling program
for master and prototype § 457(b) plans
that will consider the statutory changes
to § 457 under the SBJPA. The Service
believes that this type of program is
particularly well suited to ruling re-
quests under § 457(b). For example,
under such a program, if a state creates
a plan, it can then be adopted by the
political subdivisions, agencies and in-
strumentalities of that state, without the
need for individual rulings for each state
employer that adopts the same plan. In
addition, the prototype plan program

could be used by banks, insurance com-
panies and mutual fund companies, who
may be interested in receiving advance
rulings for plans that meet the require-
ments of § 457(b).

REQUEST FOR PUBLIC
COMMENT

The Service is now evaluating pos-
sible changes to the advance letter rul-
ing program for eligible § 457 plans.
Accordingly, the Service requests com-
ments concerning the usefulness of the
model language and master and proto-
type plan approaches, and welcomes
comments on any other useful ap-
proaches the Service might consider.
Comments can be addressed to
CC:DOM:CORP:R (Notice 96–63),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044. Alternatively, taxpay-
ers may transmit comments electroni-
cally via the IRS Internet site at http://
www.irs.ustreas.gov/prod/tax_regs/
comments.html. In the alternative,
comments may be hand delivered be-
tween the hours of 8 a.m. and 5 p.m. to
CC:DOM:CORP:R (Notice 96–63),
Courier’s Desk, Internal Revenue Build-
ing, 1111 Constitution Avenue NW.,
Washington, DC.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Cheryl Press of the Office
of the Associate Chief Counsel (Em-
ployee Benefits and Exempt Organiza-
tions). For further information regarding
this notice, contact Cheryl Press at (202)
622–6030 (not a toll-free number).

Nondiscrimination Rules for Plans
Maintained by Governments and
Tax-Exempt Organizations

Notice 96–64

I. PURPOSE

This notice addresses certain issues
relating to the nondiscrimination rules
that apply to qualified plans maintained
by governments and by organizations
exempt from taxation under § 501(a) of
the Internal Revenue Code (‘‘tax-exempt
organizations’’).
For governmental plans, this notice—
• Extends the date for applying the

regulations under § 401(k) and (m) until
the first plan year beginning on or after
October 1, 1997 (or, if later, 90 days
after the opening of the first legislative
session beginning on or after October 1,
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1997, of the governing body with au-
thority to amend the plan, if that body
does not meet continuously);

• Clarifies that deemed satisfaction
of the § 401(a)(4) and § 410(b) nondis-
crimination and minimum coverage
rules also applies for purposes of the
references to those sections under
§ 401(k) and (m);

• Provides a special option for ap-
plying the § 401(k) and (m) nondis-
crimination tests for years before 1999;
and

• Allows governments until the 2001
plan year to apply, for nondiscrimination
purposes, a reasonable, good faith inter-
pretation of existing law in determining
which entities must be aggregated, with
any further guidance applying prospec-
tively for plan years beginning in or
after 2001.
For plans maintained by tax-exempt

organizations, this notice—
• Extends the date for applying the

regulations under §§ 401(a)(4), 401(a)-
(5), 401(l), 410(b), 414(r), and 414(s)
until the first plan year beginning on or
after October 1, 1997;

• Extends the remedial amendment
period and other administrative relief
until the last day of the first plan year
beginning on or after October 1, 1997;

• Extends through the 1997 plan
year the relief under existing regulations
permitting employees of certain tax-
exempt entities to be disregarded in
applying § 410(b) to a § 401(k) plan
maintained by a taxable entity; and

• Allows tax-exempt organizations
until the 2001 plan year to apply, for
nondiscrimination purposes, a reason-
able, good faith interpretation of existing
law in determining which entities must
be aggregated, with any further guidance
applying prospectively for plan years
beginning in or after 2001.

II. BACKGROUND

A. Governmental Plans

Announcement 95–48, 1995–23 I.R.B.
13, provides that, in the case of govern-
mental plans described in § 414(d), the
regulations under § 401(k) and (m) ap-
ply to plan years beginning on or after
the later of January 1, 1997, or 90 days
after the opening of the first legislative
session beginning on or after January 1,
1997, of the governing body with au-
thority to amend the plan, if that body
does not meet continuously. The regula-
tions under §§ 401(a)(4), 401(a)(26),
410(b), and 414(s) apply to plan years
beginning on or after the later of Janu-

ary 1, 1999, or 90 days after the
opening of the first legislative session
beginning on or after January 1, 1999,
of the governing body with authority to
amend the plan, if that body does not
meet continuously (‘‘1999 legislative
date’’). For plan years beginning before
the applicable effective date, govern-
mental plans are deemed to satisfy
§§ 401(a)(4), 401(a)(26), 401(k), 401-
(m), 410(b), and 414(s).
Announcement 95–48 also provides

that the remedial amendment period un-
der § 401(b) for governmental plans
extends to the last day of the first plan
year beginning on or after the later of
January 1, 1999, or the 1999 legislative
date. During the remedial amendment
period, additional administrative relief
provided under Notice 92–36, 1992–2
C.B. 364, continues to be available.
Announcement 95–48 solicited com-

ments on the application of the nondis-
crimination requirements to governmen-
tal plans. Comments included discussion
of state law restrictions on modifying
benefits for current employees and noted
that it may be difficult to identify the
appropriate governmental entity to be
treated as the employer for purposes of
nondiscrimination testing. For example,
in the case of a state-wide plan covering
members of a particular occupation
(such as public school teachers), ques-
tions have been raised whether the em-
ployers for testing purposes would be
the special districts (such as the school
districts), the local governments, or
other governmental entities. Comments
also raised the issue of whether deemed
satisfaction of § 401(a)(4) and § 410(b)
by a governmental plan applies for
purposes of certain requirements under
§ 401(k) and (m).

B. Plans Maintained by Tax-
Exempt Organizations

Announcement 95–48 provides that,
in the case of plans maintained by
tax-exempt organizations, other than
church plans described in § 410(c)(1)-
(B) (‘‘nonelecting church plans’’), the
regulations under §§ 401(a)(4), 401(a)-
(5), 401(l), 410(b), 414(r), and 414(s)
apply to plan years beginning on or
after January 1, 1997. For plan years
beginning before that effective date, a
plan maintained by a tax-exempt organi-
zation must be operated in accordance
with a reasonable, good faith interpreta-
tion of §§ 401(a)(4), 401(a)(5), 401(l),
410(b), 414(r), and 414(s). The remedial
amendment period for plans maintained
by tax-exempt organizations was ex-

tended in Announcement 95–48 to the
last day of the first plan year beginning
on or after January 1, 1997. During the
remedial amendment period, additional
administrative relief provided under No-
tice 92–36 continues to be available.
(See section V of Notice 92–36, and
section IV of Rev. Proc. 94–13, 1994–1
C.B. 566, for the definition of ‘‘plan
maintained by a tax-exempt organiza-
tion.’’)
Announcement 95–48 solicited com-

ments on the issue of which entities
must be aggregated under § 414(b) and
(c) (relating to the definition of em-
ployer) and on any other related nondis-
crimination issues affecting tax-exempt
organizations. No comments were sub-
mitted on behalf of tax-exempt organi-
zations in response to Announcement
95–48, and the Treasury and the Service
have not identified any other unique
characteristics of tax-exempt organiza-
tions that require special rules for apply-
ing §§ 401(a)(4), 401(a)(5), 401(l),
410(b), 414(r), or 414(s) to plans main-
tained by tax-exempt organizations
(other than nonelecting church plans).

C. Nonelecting Church Plans

Under Announcement 95–48, in the
case of nonelecting church plans, the
regulations under §§ 401(a)(4), 401(a)-
(5), 401(l), and 414(s) apply to plan
years beginning on or after January 1,
1999. For plan years beginning before
that effective date, a nonelecting church
plan must be operated in accordance
with a reasonable, good faith interpreta-
tion of §§ 401(a)(4), 401(a)(5), 401(l),
and 414(s). The remedial amendment
period for nonelecting church plans was
extended in Announcement 95–48 to the
last day of the first plan year beginning
on or after January 1, 1999. During the
remedial amendment period, additional
administrative relief provided under No-
tice 92–36 continues to be available.

III. EXTENSION OF EFFECTIVE
DATES

A. Governmental Plans

Under the extension provided by this
notice, in the case of governmental
plans, the regulations under § 401(k)
and (m) apply only to plan years begin-
ning on or after the later of October 1,
1997, or 90 days after the opening of
the first legislative session beginning on
or after October 1, 1997, of the govern-
ing body with authority to amend the
plan, if that body does not meet continu-
ously. For plan years beginning before
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this extended effective date, governmen-
tal plans are deemed to satisfy § 401(k)
and (m). The special rule in § 1.402(a)–
1(d)(3)(v) of the Income Tax Regula-
tions (providing an income tax deferral
for certain elective contributions) is ex-
tended for the same period. The Trea-
sury and the Service do not anticipate
issuing any further guidance on the
application of the regulations under
§ 401(k) and (m) to governmental plans
prior to the effective date.

B. Plans Maintained by Tax-
Exempt Organizations

Under the extension provided by this
notice, in the case of plans maintained
by tax-exempt organizations (other than
nonelecting church plans), the regula-
tions under §§ 401(a)(4), 401(a)(5),
401(l), 410(b), 414(r), and 414(s) apply
only to plan years beginning on or after
October 1, 1997. For plan years begin-
ning before this extended effective date,
such plans must be operated in accor-
dance with a reasonable, good faith
interpretation of these sections. The
Treasury and the Service do not antici-
pate issuing any further guidance on the
application of the regulations under
these sections to plans maintained by
tax-exempt organizations prior to the
effective date.

C. Nonelecting Church Plans

As noted above, under Announcement
95–48, in the case of nonelecting church
plans, the regulations under §§ 401(a)-
(4), 401(a)(5), 401(l), and 414(s) do not
apply until the 1999 plan year.

IV. EXTENSION OF REMEDIAL
AMENDMENT PERIOD AND
ADMINISTRATIVE RELIEF

A. Remedial Amendment Period

Notice 92–36 and Announcement
95–48 set forth the remedial amendment
period described in § 401(b) applicable
to governmental plans and plans main-
tained by tax-exempt organizations. The
remedial amendment period is the pe-
riod during which a plan may be
amended retroactively to comply with
certain plan qualification requirements.
Notice 92–36 makes additional adminis-
trative relief available during the reme-
dial amendment period. For example,
the transition relief under Alternative II
D of Notice 88–131, 1988–2 C.B. 546,
applies. This permits, during the reme-
dial amendment period, the continued
accrual of certain benefits under a plan
that would otherwise fail to comply with

§ 401(a)(4) until the plan is amended to
comply with that section. In addition,
for purposes of testing benefits, rights
and features for the first plan year in
which the regulations under § 401(a)(4)
are effective, Notice 92–36 provides that
any amendment made during the plan
year regarding eligibility for a benefit,
right or feature may be treated as if it
had been in effect for the entire plan
year.

B. Governmental Plans and
Nonelecting Church Plans

As noted above, under Announcement
95–48, administrative relief under No-
tice 92–36, including the remedial
amendment period, extends to the last
day of the first plan year beginning on
or after the later of January 1, 1999, or
the 1999 legislative date in the case of
governmental plans, and to the last day
of the first plan year beginning on or
after January 1, 1999, in the case of
nonelecting church plans.

C. Plans Maintained by Tax-
Exempt Organizations

Under this notice, the remedial
amendment period for plans maintained
by tax-exempt organizations (other than
nonelecting church plans) is extended to
the last day of the first plan year
beginning on or after October 1, 1997.
The additional administrative relief pro-
vided under Notice 92–36 also applies
through this extended remedial amend-
ment period. Thus, in the case of a plan
with a plan year of October 1 through
September 30, any amendments required
to comply with the regulations under
§§ 401(a)(4), 401(a)(5), 401(l), 410(b),
414(r), and 414(s) for the plan year
beginning October 1, 1997, must be
made by September 30, 1998. In the
case of a plan using a calendar plan
year, these regulations are first effective
for the 1998 plan year, and any amend-
ments required to comply with these
regulations for that year must be made
by December 31, 1998.

V. SPECIAL RULES FOR § 401(k)
AND (m) PLANS

A. Governmental Plans

1. Application of §§ 401(a)(4) and
410(b)
As noted above, for governmental

plans, the regulations under §§ 401(a)-
(4), 401(a)(26), 410(b), and 414(s) apply
to plan years beginning on or after the
later of January 1, 1999, or the 1999
legislative date. For plan years begin-

ning before the applicable effective date,
governmental plans are deemed to sat-
isfy these provisions. Certain provisions
of § 401(k) and (m) and the regulations
thereunder separately require that a plan,
or certain aspects of a plan, satisfy
§ 401(a)(4) or 410(b). For example,
§ 401(k)(3)(A)(i) requires that the em-
ployees eligible to benefit under a cash
or deferred arrangement satisfy § 410-
(b)(1). This notice clarifies that, for plan
years beginning before the later of Janu-
ary 1, 1999, or the 1999 legislative date,
a governmental plan is deemed to sat-
isfy § 401(a)(4) and § 410(b) for all
purposes, including for purposes of
§ 401(k) and (m). Thus, for example, a
governmental plan that is subject to
§ 401(k) is deemed to satisfy § 401(k)-
(3)(A)(i) without regard to whether the
group of eligible employees satisfies
§ 410(b)(1), and a governmental plan
that is subject to § 401(m) is deemed to
satisfy § 401(a)(4) and § 410(b) for
purposes of § 1.401(m)–1(a)(2) and
(e)(4).

2. Special Testing Rule

Under §§ 1.410(b)–7(c)(4)(ii)(C),
1.401(k)–1(g)(11), and 1.401(m)–1(f)-
(14), in the case of a plan that covers
employees of more than one employer,
the tests under § 401(k)(3) and
§ 401(m)(2) must be applied on an
employer-by-employer basis. As dis-
cussed above, comments have noted that
it may be difficult to identify the appro-
priate employer for purposes of testing a
plan that covers employees of different
governmental entities. Under this notice,
for plan years beginning before the later
of January 1, 1999, or the 1999 legisla-
tive date, in applying the tests under
§ 401(k)(3) and § 401(m)(2) to a gov-
ernmental plan the employees covered
by the plan may be treated as employed
by a single governmental employer.
Thus, the tests under § 401(k)(3) and
§ 401(m)(2) may be applied to a gov-
ernmental plan on a plan-wide basis,
notwithstanding the fact that the plan
may cover employees of more than one
governmental employer.

B. Plans Maintained by Controlled
Groups Consisting of Tax-
Exempt and Taxable Entities

Some employers consist of tax-
exempt entities and taxable entities that
must be aggregated under § 414(b) or
(c) in determining whether a plan is
qualified. Under § 401(k)(4)(B), prior to
its amendment by § 1426 of the Small
Business Job Protection Act of 1996
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(‘‘SBJPA’’) , tax-exempt organizations
were precluded from establishing plans
that included qualified cash or deferred
arrangements under § 401(k). Thus, an
employer that included both taxable and
tax-exempt entities was only permitted
to maintain a plan that included a
qualified cash or deferred arrangement
under § 401(k) for the taxable entities.
However, the SBJPA amended § 401(k)-
(4)(B) to repeal this prohibition and
permit tax-exempt entities to establish
such plans for plan years beginning after
1996.
Special¬ rules¬ are¬ provided¬ in

§§ 1.401(a)(26)–1(b)(4) and 1.410(b)–
6(g) for a qualified cash or deferred
arrangement under § 401(k) for the em-
ployees of a taxable entity that must be
aggregated with a tax-exempt entity.
Under these special rules, if certain
requirements are met, the employees of
the tax-exempt entity that are precluded
from being covered in the qualified cash
or deferred arrangement may be disre-
garded when determining whether the
arrangement maintained by the taxable
entity¬ satisfies¬ § 401(a)(26)¬ or
§ 410(b). The special rules apply only
to employees whose employer is pre-
cluded under § 401(k)(4)(B) from main-
taining a qualified cash or deferred
arrangement.
Beginning in 1997, these special rules

would no longer apply because employ-
ees of a tax-exempt entity are permitted
to be covered by a qualified cash or
deferred arrangement. The Treasury and
the Service recognize that this change
presents practical issues for employers
consisting of both tax-exempt and tax-
able entities as they consider possible
redesign of their retirement programs in
light of § 1426 of the SBJPA. Conse-
quently, this notice extends the relief
provided under § 1.410(b)–6(g) for
these employers through the 1997 plan
year. Through the 1997 plan year only,
these employers may continue to disre-
gard employees of tax-exempt entities
when testing a qualified cash or deferred
arrangement maintained by a taxable
entity in accordance with § 1.410(b)–
6(g).
Section 1432 of the SBJPA provides

that, beginning in the 1997 plan year,
§ 401(a)(26) applies only to defined
benefit plans. Accordingly, it is not
necessary to extend the relief provided
by § 1.401(a)(26)–1(b)(4) with respect
to § 401(a)(26).

VI . 403(b) PLANS

Notice 89–23, 1989–1 C.B. 654, dis-
cusses the nondiscrimination require-
ments under § 403(b)(12)(A) for annu-
ity contracts, custodial accounts, or
retirement income accounts purchased
under plans eligible for favorable tax
treatment under § 403(b) (‘‘ 403(b)
plans’’) . Section 403(b)(12)(A)(i) pro-
vides that, with respect to nonelective
contributions, a 403(b) plan must meet
the requirements of §§ 401(a)(4), (5),
(17) and (26), 401(m), and 410(b). No-
tice 89–23 provides that § 403(b)(12) is
satisfied if an employer operates its
403(b) plan in accordance with a rea-
sonable, good faith interpretation of
§ 403(b)(12). As provided in Announce-
ment 95–48, until further guidance is
issued, employers maintaining 403(b)
plans may continue to rely on Notice
89–23. However, employers maintaining
403(b) plans may not continue to rely
on a reasonable, good faith interpreta-
tion of § 401(a)(17), but must comply
with the regulations under § 401(a)(17)
as of the applicable effective dates set
forth in § 1.401(a)(17)–1(d). Of course,
for the period for which a qualified plan
is deemed to satisfy any particular statu-
tory nondiscrimination requirement, the
nonelective contributions under a gov-
ernmental 403(b) plan also are deemed
to satisfy that requirement.

VII . APPLICATION OF § 414(b)
AND (c)

Until further guidance is issued, gov-
ernments and tax-exempt organizations
(including churches) may apply a rea-
sonable, good faith interpretation of ex-
isting law in determining which entities
must be aggregated under § 414(b) and
(c). Any further guidance wil l be applied
on a prospective basis only and wil l not
be effective before plan years beginning
in 2001.
The Treasury and the Service invite

specific suggestions for an aggregation
standard or standards appropriate for
tax-exempt organizations under § 414-
(b), (c) and (o). In particular, comments
are requested on the appropriateness of
the standard described in Section
V.B.2.a of Notice 89–23, under which
two entities are in the same controlled
group if at least 80% of the directors,
trustees or other individual members of
one entity’s governing body are either
representatives of or directly or indi-
rectly control, or are controlled by, the
other entity. However, because questions
have¬ arisen¬ as¬ to¬ whether¬ this

standard would be appropriate and suffi-
cient in all circumstances, the Treasury
and the Service intend to consider alter-
native and additional standards as well.

VIII . COMMENTS

Comments or suggestions in response
to this notice should be submitted by
April 30, 1997, and should be addressed
to: CC:DOM:CORP:T:R (Notice 96–64),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, D.C. 20044. Alternatively, tax-
payers may hand-deliver comments be-
tween the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:T:R (Notice 96–64),
Courier’s desk, Internal Revenue Ser-
vice, 1111 Constitution Ave., NW, Wash-
ington, DC, or may submit comments
electronically via the IRS internet site at
http://www.irs.ustreas.gov/prod/tax_regs/
comments.html.

IX . EFFECT ON OTHER
DOCUMENTS

Notice 89–23 and Notice 92–36 are
modified.

DRAFTIN G INFORM ATION

The principal author of this notice is
Diane S. Bloom of the Employee Plans
Division. For further information regard-
ing this notice, please contact the Em-
ployee Plans Division’s taxpayer assis-
tance telephone service at (202) 622–
6074 or (202) 622–6075, between the
hours of 1:30 p.m. and 4 p.m. Eastern
Time, Monday through Thursday, or Ms.
Bloom at (202) 622–6214. Alternatively,
please contact Patricia McDermott of
the Office of the Associate Chief Coun-
sel (Employee Benefits and Exempt Or-
ganizations) at (202) 622–6030. (These
telephone numbers are not toll-free.)


