Requesfor Commerston the

Effed Undea Rev. Proc. 96-4 of a
Waiver or Reimburseménf an
Expens of a Regulatd Investment
Compaw.

Announcemer96-95

Rev. Proc 96-47 1996-3® I.R.B. 10,
describe certan situatiors in which
distributiors mace to shareholdex of a
regulatel investmemn compay (RIC)
may vary and nevertheles be deductible
as dividends unde § 562 of the Internal
Revene Code The Servie understands
tha in sone instance a persm may
waive or reimbur® an expeng of a RIC
ard the beneft of the waiver or reim-
bursemet may be allocatal to specific
shares In addition various groups of
shars may be allocatel differert in-
vestmen advisoy fees unde a perfar-
mance-based fee contad. This an-
nouncemen solicits public commen on
wha effect, if ary, thee allocations
shoutl hawe unde 88 561 amd 562.

BACKGROUND

Section 852(b)(2)(D allows aRIC a
deduction for dividends paid (as defined
in § 561 with certan modifications).
Sectiom 561 defines the deduction for
dividends paid ard applies the rules of
§ 562 to determire which dividends are
eligible for the deductio for dividends
paid Secti;m 562(9 provides tha the
amourn of ary distribution is nat consid-
eral a dividerd for purposs of comput-
ing the dividends paid deduction under
§ 561 unles the distribution is pro rata,
does nat prefe ary shae of stok of a
clas over ary otha shae of stodk of
tha sane class and does not prefa one
class of stok over anothe class except
to the extert that ore clas is entitled
(without referene to waivers of their
rights by shareholdepsto the preference.
The legislative history to the 1986
amendmen to sectim 562(9 explains
tha ary differen@ in the investment
advisoy fee chaged to shars of a RIC
resuls in a preferenceSee 2 H.R. Conf.
Rep No. 841 99th Cong, 2d Sess.
[1-246, reprinted at 1986-3 (Vol. 4)
C.B. 246.

Many RICs hawe issua groups of
shars tha represenh interess in the
sanme portfolio of securitis but have
differert arrangemerst for shareholder
services or the distribution of share or
both (Qualified Groups) Becaus the
fees for thee arrangemeistand services

may vary, shareholdes with equivalent
investmerns in the sane fund may re-
ceive differert distributions To permit
open-ed managemeninvestmeh com-
panies to isste thee groups of shares,
the Securitis and Exchang@ Commis-
sion has adoptel Rule 18f-3 17 CER.
270.18f-3 unde the Investmehn Com-
pary Act of 1940 15 U.S.C 80a- to
—64.

Unde Rev. Proc 96-47 variatiors in
distributiors to shareholdey of different
Qualified Groups tha exig solely as a
resut of the allocation of expenss in
accordane with the revene procedure
do not prevert the distributiors from
being dividends unde 8 562 Occasion-
ally, the persan providing services to a
RIC waives sone or all of its fees for
those services In addition occasionally
a persm othe than the persm providing
particula services reimburse the RIC
for sone or all of the fees tha the RIC
incurred for those services Rev. Proc.
96—4 is silert as to the treatmen of
distributiors to shareholdex that differ
in pat as aresut of the allocation of
the beneft of a waiver or reimburse-
ment.

Rule 18f-3 also permits a group of
shares to be allocatel disproportionate
advisoy fees to the extert tha any
differen@ in amoun allocatel “is the
resut of the applicatim of the same
performane fee provisiors in the advi-
soly contra¢ of the comparly to the
differernt investmen performane [net of
othe expenses] of ead group Rev.
Proc 96-47 does nat apply to variations
in- distributiors~ that-~ are- due- to
performance-baskadvisoy fees.

REQUES FOR COMMENTS

Where ther is an allocatim of a
waive or reimbursemeinor of differing

(3) What acounting methods are
usal to determire the prope allocation
of a waiver or reimbursement?

(4) Shout the beneft of a waiver or
reimbursemen of an expeng be re-
quired to be allocatel in a manne that
does not differ from how the unwaived
expeng would hawe been allocated?

(5) Does the answe to (4) above
vary dependig on whethe a waiver or
reimbursemen is macke by a person
unrelatel to the RIC's investmen advi-
sa, by a persam relatal to the RIC's
investmen advisa, or by the RIC's
investmen advisa itself?

(6) For purposs of 88 561 and 562,
wha is the appropria¢ treatmen of
variatiors in distributiors tha arise as a
resut of allocation of the investment
advisoy fee unde a contrat¢ tha com-
pensate the adviso on the bask of
applying the sane performance-fe pro-
visions to differert groups of shares?

METHOD OF MAKIN G COMMENTS

Commens shoull be submittel in
writing on or before Novembe 22, 1996
to: CC:DOM:CORPR (Announcement
96-95) Roam 5226 Internd Revenue
Service POB 7604 Ben Franklin Sta-
tion, Washington DC 20044 In the
alternative commens may be hard de-
livered to CC:DOM:CORPR (An-
nouncemen96-95) Couria’s Desk In-
ternd Revene Service 1111 Consti-
tution Ave,, NW, Washington DC. Alter-
nativel, taxpayes may submt com-
mens electronicaly via the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax_regs/comments.htmlAll comments
will be availabke for public inspection
ard copying.

DRAFTING INFORMATION

The principd autha of this announce-

advisoy fees unde a performance-based mert is Arnold Golub of the Office of

contract the Servie request comments
on wha effect if ary, the allocation
shoutl hawe unde 88 561 ard 562 In
addition to othe mattes tha commenta-
tors are intereste in addressing com-
mens on the following questios may
be particularly helpful:

(1) Wha are the comma situations
in which expense of a RIC are waived
or reimburse@ In wha situations if
ary, is a waive or reimbursemeh a
legd necessity?

(2) Wha restrictions if any, limit the
ability of a persm to waive or reim-
burse an expens of a RIC?

0

Assistan Chief Counsé (Financia Insti-
tutions ard Products) For further infor-
mation regardirg this announcement,
conta¢ Mr. Golub at (202 622-3950
(nat a toll-free call).




