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g   =  ---- 
 
h   =  ---- 
 
i   =  -- 
 
j   =  ---- 
 
 
Dear --------------: 
 

This letter responds to your August 19, 2004 request for rulings regarding certain 
federal income tax consequences of a series of proposed transactions (collectively, the 
“Proposed Transaction”).  The information submitted in that request and in later 
correspondence is summarized below. 
 
 The rulings contained in this letter are based on facts and representations 
submitted by the taxpayer and accompanied by a penalties of perjury statement 
executed by an appropriate party.  This office has not verified any of the materials 
submitted in support of the request for rulings.  Verification of the information, 
representations, and other data may be required as part of the audit process.  
Moreover, this office has made no determination regarding whether any distribution 
described below: (i) satisfies the business purpose requirement of § 1.355-(2)(b) of the 
Income Tax Regulations, (ii) is used principally as a device for the distribution of the 
earnings and profits of any distributing corporation or controlled corporation (see 
§ 355(a)(1)(B) of the Internal Revenue Code and § 1.355-2(d)), and (iii) is part of a plan 
(or series of related transactions) pursuant to which one or more persons will acquire 
directly or indirectly stock representing a 50 percent or greater interest in the distributing 
corporation or any controlled corporation (see § 355(e) and § 1.355-7T). 
 

Summary of Facts 
 
 Distributing 2 is a closely held corporation that has outstanding Class A common 
stock.  Distributing 2 is the common parent of an affiliated group that files a consolidated 
return.  Distributing 2’s group includes wholly owned Sub 1.  Sub 1 wholly owns Sub 2 
and Sub 3. 
 
 Sub 4 is a closely held corporation that has outstanding common and preferred 
stock.  Sub 4 is the common parent of an affiliated group that files a consolidated return.  
Sub 4’s group includes first tier wholly owned Sub 5.  Sub 4 conducts Business C and 
Business D through subsidiaries and disregarded entities.  Additionally, Sub 4 owns a 
percent of Distributing 1 common stock and b percent of Distributing 1 preferred stock, c 
percent of Sub 6, d percent of Sub 7, and e percent of Sub 8 common stock and f 
percent of Sub 8 preferred stock.  The remaining shares of Sub 6, Sub 7, and Sub 8 are 
owned by Sub 4’s shareholders. 
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 Sub 1, Sub 2, Sub 3, Sub 6, Sub 7, and Sub 8 hold the remaining shares of 
Distributing 1, in amounts less than a percent of the common stock and b percent of the 
preferred stock.  Distributing 1 is the common parent of an affiliated group that includes 
Sub 9 and files a consolidated return.  Distributing 1 is engaged in Business A and 
Business B through subsidiaries and disregarded entities.   
 
 Sub 9 has one class of common stock and one class of non-voting preferred 
stock outstanding.  Distributing 1 owns g percent of Sub 9 common stock.  Sub 3 owns 
h percent of Sub 9’s common stock.  The remaining i percent of Sub 9 common stock is 
owned by an employee trust.  The public owns all of Sub 9 non-voting preferred stock.  
Sub 9 conducts Business B. 
 
 Financial information has been submitted indicating that Business A (as 
conducted by Sub 7), Business B (as conducted by Sub 9), and Business C and 
Business D (as conducted by Sub 4 through subsidiaries and disregarded entities) has, 
in the case of each named entity, had gross receipts and operating expenses 
representing the active conduct of a trade or business for each of the past five years. 
 

Proposed Transaction 
 
 For what are represented as valid business reasons, Distributing 1 proposes the 
following series of transactions (the “Proposed Transaction”): 
 

(i) Distributing 2 will recapitalize its stock by amending its organizational 
documents to permit it to have two classes of common stock outstanding, 
Class A and Class B which will be held pro rata by the shareholders.  The 
Class B stock will be issued to Distributing 2’s current shareholders in a ratio 
to reflect the current value of Distributing 2’s direct and indirect interest in 
Business A as compared to Business B. 

 
(ii) Distributing 1 will transfer all of its Sub 9 stock to a newly formed domestic 

subsidiary (“Controlled”) in exchange for all of the Controlled stock and the 
assumption by Controlled of Distributing 1 liabilities (“Contribution 1”). 

 
(iii) Sub 4 will form a wholly-owned single member limited liability company that 

will be disregarded for federal income tax purposes under § 301.7701-3 
(“LLC-1”).  Sub 5 will merge into LLC-1 (the “Sub 5 Merger”). 

 
(iv) Distributing 2 will form a wholly-owned single member limited liability 

company that will be treated as a disregarded entity for federal income tax 
purposes under § 301.7701-3 (“LLC-2”).  Sub 4 will merge into LLC-2 under 
applicable state law (“Merger 1”).  Pursuant to the merger, Sub 4 
shareholders will receive Distributing 2 Class A and Class B common stock. 
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(v) Distributing 2 will form a wholly-owned single member limited liability 
company that will be treated as a disregarded entity for federal income tax 
purposes under § 301.7701-3 (“LLC-3”).  Sub 1 will merge into LLC-3 
(“Liquidation 1”). 

 
(vi) Distributing 2 will form a wholly-owned single member limited liability 

company that will be treated as a disregarded entity for federal income tax 
purposes under § 301.7701-3 (“LLC-4”).  Sub 2 will merge into LLC-4 
(“Liquidation 2”). 

 
(vii) Distributing 2 will form three wholly-owned single member limited liability 

companies each of which will be treated as a disregarded entity for federal 
income tax purposes under § 301.7701-3 (“LLC-5,” “LLC-6,” and “LLC-7”).  
Sub 6 will merge into LLC-5, Sub 7 will merge into LLC-6, and Sub 8 will 
merge into LLC-7 under applicable state law (each merger, respectively, 
“Merger 2,” “Merger 3,” and “Merger 4”).  Pursuant to Merger 2, Merger 3, and 
Merger 4, Sub 6, Sub 7, and Sub 8’s shareholders will each receive 
Distributing 2 Class A and Class B common stock. 

 
(viii) Distributing 2 will form a wholly owned single member limited liability 

company that will be treated as a disregarded entity for federal income tax 
purposes under § 301.7701-3 (“LLC-8”).  Sub 3 will merge into LLC-8 (the 
“Sub 3 Transaction”). 

 
(ix) Distributing 2 will contribute the Sub 9 stock acquired from Sub 3 to 

Distributing 1 in constructive exchange for Distributing 1 common stock 
(“Contribution 2”). 

 
(x) Distributing 1 will contribute the Sub 9 stock acquired from Distributing 2 in 

the previous step above to Controlled in constructive exchange for Controlled 
common stock (“Contribution 3”). 

 
(xi) Sub 9 will amend its organizational documents to provide its non-voting 

Preferred Stock with the right to vote.  The vote will be less than j% of the 
total voting power of all classes of stock entitled to vote. 

 
(xii) Distributing 2 will transfer all of its membership interest in LLC-2 and LLC-6 to 

Distributing 1 in constructive exchange for Distributing 1 common stock and 
the assumption by Distributing 1 of Distributing 2 liabilities (“Contribution 4”). 

 
(xiii) Distributing 1 will distribute all of the Controlled stock to Distributing 2 

(“Distribution 1”). 
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(xiv) Distributing 2 will distribute all of the Controlled stock to its shareholders in 
exchange for their Distributing 2 Class B stock (“Distribution 2”) (Distribution 1 
and Distribution 2, collectively “the Distributions”). 

 
Representations 

 
 The following representations are made with respect to the Sub 5 Merger: 
 

(a) The merger of Sub 5 into LLC-1 will be pursuant to state law. 
 

(b) No Sub 4 stock will be issued, so Sub 4 has no plan or intention to reacquire 
any of its stock issued in the Sub 5 Merger. 

 
(c) Sub 4 has no plan or intention to sell or otherwise dispose of the assets 

acquired in the Sub 5 Merger, except for (i) Merger 1, (ii) dispositions made in 
the ordinary course of business, and (iii) transfers described in § 368(a)(2)(C). 

 
(d) The liabilities of Sub 5 assumed by Sub 4 and the liabilities to which the 

transferred assets are subject were incurred by Sub 5 in the ordinary course 
of its business and are associated with the assets transferred. 

 
(e) Following the Sub 5 Merger, Sub 4 and Distributing 2 will continue the historic 

business of Sub 5 or use a significant portion of Sub 5’s historic business 
asset in a business, either directly or indirectly through Distributing 1. 

 
(f) Sub 5 and Sub 4 will each pay their respective expenses, if any, incurred in 

connection with the Sub 5 Merger. 
 

(g) No intercorporate indebtedness exists or will exist between Sub 5 and Sub 4 
that was issued, acquired, or will be settled at a discount. 

 
(h) No two parties to the Sub 5 Merger are investment companies (as defined in 

§ 368(a)(2)(F)(iii) and (iv)). 
 

(i) The fair market value of the Sub 5 assets transferred to Sub 4 will equal or 
exceed the sum of the liabilities assumed by Sub 4 plus the amount of 
liabilities, if any, to which the transferred assets are subject. 

 
(j) The total adjusted basis of the assets of Sub 5 transferred to Sub 4 will equal 

or exceed the sum of the liabilities assumed by Sub 4, plus the amount of 
liabilities, if any, to which the transferred assets are subject. 

 
(k) Sub 5 is not under the jurisdiction of a court in a title 11 or similar case (within 

the meaning of § 368(a)(3)(A)). 
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(l) At least 50 percent of the proprietary interest in Sub 5 will be preserved 
(within the meaning of § 1.368-1(e)) by reason of an exchange of Sub 5 stock 
held by Sub 4 for a direct interest in the Sub 5 enterprise. 

 
 The following representations are made with respect to Merger 1: 
 

(a) The fair market value of the Distributing 2 stock and other consideration 
received by Sub 4 shareholders will approximately equal the fair market value 
of the Sub 4 stock surrendered in Merger 1. 

 
(b) At least 50 percent of the proprietary interest in Sub 4 will be exchanged for 

Distributing 2 stock and will be preserved (within the meaning of § 1.368-
1(e)). 

 
(c) Except for the exchange of Distributing 2 Class B stock in Distribution 2, 

Distributing 2 has no plan or intention to reacquire any of its stock issued in 
Merger 1. 

 
(d) Distributing 2 has no plan or intention to sell or otherwise dispose of any of 

the assets of Sub 4 acquired in Merger 1, except for (i) dispositions made in 
the ordinary course of business and (ii) transfers described in § 368(a)(2)(C). 

 
(e) The liabilities of Sub 4 assumed by Distributing 2 and the liabilities to which 

the transferred assets are subject were incurred by Sub 4 in the ordinary 
course of its business and are associated with the assets transferred. 

 
(f) Following Merger 1, Distributing 2 will continue the historic business of Sub 4 

or will use a significant portion of Sub 4’s historic business assets in a 
business either directly or indirectly through Distributing 1. 

 
(g) Distributing 2, Sub 4, and the Sub 4 shareholders will pay their respective 

expenses, if any, incurred in connection with Merger 1. 
 

(h) There is no intercorporate indebtedness existing between Distributing 2 and 
Sub 4 that was issued, acquired, or will be settled at a discount. 

 
(i) No two parties to Merger 1 are investment companies as defined in 

§ 368(a)(2)(F)(iii) and (iv). 
 

(j) The fair market value of the Sub 4 assets transferred to Distributing 2 will 
equal or exceed the sum of the liabilities assumed by Distributing 2 plus the 
amount of the liabilities, if any, to which the transferred assets are subject. 
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(k) The total adjusted basis of the Sub 4 assets transferred to Distributing 2 will 
equal or exceed the sum of the liabilities to be assumed by Distributing 2 plus 
the amount of the liabilities, if any, to which the transferred assets are subject. 

 
(l) Sub 4 is not under the jurisdiction of a court in a title 11 or similar case (within 

the meaning of § 368(a)(3)(A)). 
 
 The following representations are made with respect to Merger 2: 
 

(a) The fair market value of the Distributing 2 stock and other consideration 
received by Sub 6 shareholders will approximately equal the fair market value 
of the Sub 6 stock surrendered in Merger 2. 

 
(b) At least 50 percent of the proprietary interest in Sub 6 will be exchanged for 

Distributing 2 stock and will be preserved (within the meaning of § 1.368-
1(e)). 

 
(c) Except for the exchange of Distributing 2 Class B stock in Distribution 2, 

Distributing 2 has no plan or intention to reacquire any of its stock issued in 
Merger 2. 

 
(d) Distributing 2 has no plan or intention to sell or otherwise dispose of any of 

the assets of Sub 6 acquired in Merger 2 except for (i) dispositions made in 
the ordinary course of business and (ii) transfers described in § 368(a)(2)(C). 

 
(e) The Sub 6 liabilities assumed by Distributing 2 and the liabilities to which the 

transferred assets are subject were incurred by Sub 6 in the ordinary course 
of its business and are associated with the assets transferred. 

 
(f) Following Merger 2, Distributing 2 will continue the historic business of Sub 6 

or will use a significant portion of Sub 6’s historic business assets in a 
business. 

 
(g) Distributing 2, Sub 6, and the Sub 6 shareholders will pay their respective 

expenses, if any, incurred in connection with Merger 2. 
 

(h) There is no intercorporate indebtedness existing between Distributing 2 and 
Sub 6 that was issued, acquired, or will be settled at a discount. 

 
(i) No two parties to Merger 2 are investment companies as defined in 

§ 368(a)(2)(F)(iii) and (iv). 
 

(j) The fair market value of the Sub 6 assets transferred to Distributing 2 will 
equal or exceed the sum of the liabilities assumed by Distributing 2, plus the 
amount of liabilities, if any, to which the transferred assets are subject. 
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(k) The total adjusted basis of the Sub 6 assets transferred to Distributing 2 will 

equal or exceed the sum of the liabilities assumed by Distributing 2, plus the 
amount of liabilities, if any, to which the transferred assets are subject. 

 
(l) Sub 6 is not under the jurisdiction of a court in a title 11 or similar case (within 

the meaning of § 368(a)(3)(A)). 
 
 The following representations are made with respect to Merger 3: 
 

(a) The fair market value of the Distributing 2 stock and other consideration 
received by Sub 7 shareholders will approximately equal the fair market value 
of the Sub 7 stock surrendered in Merger 3. 

 
(b) At least 50 percent of the proprietary interest in Sub 7 will be exchanged for 

Distributing 2 stock and will be preserved (within the meaning of § 1.368-
1(e)). 

 
(c) Except for the exchange of Distributing 2 Class B stock in Distribution 2, 

Distributing 2 has no plan or intention to reacquire any of its stock issued in 
Merger 3. 

 
(d) Distributing 2 has no plan or intention to sell or otherwise dispose of any of 

the Sub 7 assets acquired in Merger 3, except for (i) dispositions made in the 
ordinary course of business and (ii) transfers described in § 368(a)(2)(C). 

 
(e) The Sub 7 liabilities assumed by Distributing 2 and the liabilities to which the 

transferred assets are subject were incurred by Sub 7 in the ordinary course 
of its business and are associated with the assets transferred. 

 
(f) Following Merger 3, Distributing 2 will continue the historic business of Sub 7 

or will use a significant portion of Sub 7’s historic business assets in a 
business, either directly or indirectly through Distributing 1. 

 
(g) Distributing 2, Sub 7, and the Sub 7 shareholders will each pay their 

respective expenses, if any, incurred in connection with Merger 3. 
 

(h) No intercorporate indebtedness exists or will exist between Distributing 2 and 
Sub 7 that was issued, acquired, or will be settled at a discount. 

 
(i) No two parties to the transaction are investment companies as defined in 

§ 368(a)(2)(F)(iii) and (iv). 
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(j) The fair market value of the Sub 7 assets transferred to Distributing 2 will 
equal or exceed the sum of the liabilities assumed by Distributing 2, plus the 
amount of liabilities, if any, to which the transferred assets are subject. 

 
(k) The total adjusted basis of the Sub 7 assets transferred to Distributing 2 will 

equal or exceed the sum of the liabilities assumed by Distributing 2, plus the 
amount of the liabilities, if any, to which the transferred assets are subject. 

 
(l) Sub 7 is not under the jurisdiction of a court in a title 11 or similar case (within 

the meaning of § 368(a)(3)(A)). 
 
 The following representations are made with respect to Merger 4. 
 

(a) The fair market value of the Distributing 2 stock and other consideration 
received by Sub 8 shareholders will approximately equal the fair market value 
of the Sub 8 stock surrendered in Merger 4. 

 
(b) At least 50 percent of the proprietary interest in Sub 8 will be exchanged for 

Distributing 2 stock and will be preserved (within the meaning of § 1.368-
1(e)). 

 
(c) Except for the exchange of Distributing 2 Class B stock in Distribution 2, 

Distributing 2 has no plan or intention to reacquire any of its stock issued in 
Merger 4. 

 
(d) Distributing 2 has no plan or intention to sell or otherwise dispose of any of 

the Sub 8 assets acquired in the transaction, except for (i) dispositions made 
in the ordinary course of business and (ii) transfers described in 
§ 368(a)(2)(C). 

 
(e) The Sub 8 liabilities assumed by Distributing 2 and the liabilities to which the 

transferred assets are subject were incurred by Sub 8 in the ordinary course 
of its business and are associated with the assets transferred. 

 
(f) Following Merger 4, Distributing 2 will continue the historic business of Sub 8 

or will use a significant portion of Sub 8’s historic business assets in a 
business. 

 
(g) Distributing 2, Sub 8, and the Sub 8 shareholders will each pay their 

respective expenses, if any, incurred in connection with Merger 4. 
 

(h) No intercorporate indebtedness exists, or will exist between Distributing 2 and 
Sub 8 that was issued, acquired, or will be settled at a discount. 

 


